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Robbie - Following a lengthy discussion with the HCS, attached are the two main documents marked up again. Also 
attached is a PDF 1 just got containing information about two topics referenced in the drafts, which I wish had been 
provided months ago. 

You should carefully review these, especially highlighted areas. Three key issues: 

1. HCS wants to maintain the May 1 substantial completion date that is in the consciousness of the public and the 
board, unless and until the Board agrees to a change. 

2. HCS also wants to be able to use the designs as prototypes for the future, another topic which I wish had been 
brought up sooner but one to which they attach obvious importance. They wanted to "own the plans" but I 
have tried to convert this to a license to use it as a prototype, recognizing the SC Architecture board's policy on 
the same requires re-sealing of re-used plans anyway, and also recognizing that there is no need for HCS to 
"own" the copyright to your work to the extent you may want to copy your own work elsewhere. 

3. HCS does not want to pay for "proposal prep" although they are agreeing to being billed for the part of your 
work that is carrying forward into the end product, so you will see that noted. 

I realize we will need to discuss these issues tomorrow, which is why planning to sign something at 3 pm probably 
wouldn't work given that I have to make 5 sets to cover all the projects, and can't do that until terms are settled. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 
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PAYMENT PROCEDURES (Exhibit F) 



j 

i ■ • 

< . 

i i-'-j 
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PROJECT NUMBER; 


PROJECT NAME: 


- Payment Reauosls : 


FI 


An itemized payment request shall be submilted to the District by the 25 m day ol each month that payment is being requested and at completion o( the project, using the form provided 
by the District. The payment request shall not include a) any work anticipated to be completed but not completed by the end ol each month being requested; b) any materials not incorporated 
I into the work to be performed except those properly stored as stated in Ihe Contract Agreement ; c) any damaged, used, inferior or substituted materials not meeting the requirements and 
I standards ol the contract; nor d) any amounts tho Contractor does not intend to pay to any subcontractor or supplier, where performance or material quality is in question or any other 
v dispute is pending. 

If, upon review of the payment requesl and based upon Ihe best determination of Ihe District, the amount requested does not accurately represent, in Ihe District's opinion, Ihe progress 
I ol the completed work to be performed in the Scope of Work (Exhibit A), Ihe District shall have the right to adjust Ihe payment request to more accurately rolled the percentage of completed 
work/setvlces. The District shall approve and aulhorize paymenl lo the Contractor no more often lhan once monthly. For projects less Ilian lorty-llve (45) days in duration, payment shall 
be made once upon completion of Ihe work and clean-up of Ihe v/orksite. 

Payment by the District of undisputed amounts shall bo made by the 15'" day ol Ihe following month II request Is received by Contractor by Ihe 25”' of the month. II paymenl requesl 
is not received by Ihe 25"‘, the paymenl will be made within thirty (30) days from the dale Ihe District receives the payment requesl. 

“‘P ayme nt Withholding: 


The Dislricl may decide not lo approve or process Ihe Contractor's payment request or, because of subsequently discovered evidence or observations, may nullify Ihe paymenl request, 
in whole or in part, to such extent as may be necessary lo protect Ihe Dislricl from loss, The District shall notify the Contractor the reason lor non-payment. Tire payment requesl In dispute 
or amount withhold shall remain unpaid, without interest accrual, until such lime as Ihe Contractor and the District resolve the dispute or the conditions resulting In non-payment. 


Paym ent at Pro tect Co mpletion: 

When the Contractor considers all work in the Scope ol Work (Exhibit A) completed, tiro Contractor shall submit a (inal payment request along with all final documents required by the 
Oislrict. The Dislricl shall inspect the work and. if the District agroos that all work is complete and appears to bo in conformance with Ihe contract documents, the Dislricl shall process Ihe 
final payment, less any amounts Ihe Contractor may owe to the Dislricl, the Englnoor or regulatory authority. 

Pavmo nt at T erm ination : 

When termination is predicated upon cause, Ihe Contractor shall not be entitled to further payment until all other obligations related to completion of the work by Ihe District are fulfilled 
and it is determined by tho District a balance ol Ihe contract price is remaining and the Contractor is entitled to such payment for performance of work in accordance with Ihe conlracl 
documents prior to termination. If costs to finish the work exceed Ihe unpaid balance, Ihe Contractor shall pay the difference to the Dislricl. The amount to be paid the District, shall survive 
termination of the Contract Agreement as addressed below. 

Recovery of Sums Owod : 

Whenever any sum ol money is recoverable from or payable by (ho Contractor to the District, Ihe Engineer or any regulatory authority, Ihe amount may be deducted from any payment 
lo Die Contractor under this contract or any other contract between the Contractor and the District at the time. Should Ihe amount owed/recoverable be greater lhan the amounts yet payable 
to the Contractor, the Contractor shall reimburse Ihe Dislricl tor all remaining amounts. Tho Di strict shall have the right to declare any b usiness entit y operated byjhe Contractor as 
non-res ponsl ble from a ny future contract awards unti l all amounts due to the Distri ct are paid in full. 


The Contractor and District agree to the payment request procedures identified herein as an integral part ol Ihe Contract Agreement. 


End of Exhibit F (Except lor Form Provided) 
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CHANGE ORDER PROCEDURES (Exhibit E) 


[ 


PROJECT NUMBER: 


PROJECT NAME: 


Following are the requirements for Change Order procedures: 



- Vy rv Coin' 1 .v Scbco's 


Chanties Req uired In Ihe Work : All difficulties inherent in construction work cannot be foreseen during design and solicitation of a project; therefore, the District reserves the right to make 
changes in the work without invalidating the Contract Agreement. The Contract Agreement shall not be substantially amended or varied nor shall a change in contract price or contract time 
be effected without execution of a Change Order. In the absence of total agreement between the Contractor and Ihe District on the terms of any Change Order, the District has the right to 
Issue a Constmction Change Directive (CCD) as a directive which shall have the same force and effe ct as a Change Order on the Contractor's performance and In effectin g t he change to 
the Contract Agreement. Any changes authorized shall be performed under applicable provisions ol the Contract Agreement, and the Contractor shall proceed promptly to execute the 
work as described. If the Contractor defaults or neglects to execute a change In the work, the District shall have all remedies staled in the contract documents and afforded by the District'3 
Procurement Code and the law, including notification to the Surety. 


Change Order Cost Adlustmenls : When the District determines a change to the work Is necessary, a request for pricing will be submitted to the Contractor. The Contractor shall reply 
promptly with an itemized cost to complete such work using the Contract Change Pricing tone herein. The District shall have the right to make any changes to the pricing deemed appropriate 
and in accordance with prevailing Industry rates and other requirements of the contract documents. Any adjustment to the contract price shall approximate the actual, un-lnllated costs to 
the Contractor or subcontractor with all costs justifiable with prevailing standards Including reasonable overhead and profit and shall be based on: 

A. A total sum oroperiv Itemized and supported by sufficient substantiating data to permit evaluation, adjustment, and approval by the District. 

B. Unit or incremental pricing stated In the original quote as negotiated and agreed upon between the District and the Contractor. 

C. Any allowances for Contractor's purchase of materials, equipment or procasses or for other specified work as established in the contract documents or otherwise required by the 
District through a property executed Change Order for which the Contractor shall supply invoices of actual cosls for reimbursement by the District. 

II the Contractor does not respond promptly with an itemized estimate ot the change in contract price or contract lima when notified by the District ot the change in work, the method and 
amount of the adjustment shall be determined by the District on the basis ot reasonable costs or savings attributable to the change In work. If the Contractor does not agree with the change 
in contract price or contract time stated in the issued directive and cannot resolve the disagreement through the informal complaints process with the District's Construction Manager, the 
Contractor may pursue the steps for a contract conlrovensy as outlined in the District's Procurement Code. Disagreement with any change In contract price or the Initiation bv the 
C ontractor of the complaint or contract controversy claims procosa shall not give rise to a right on the part of the Contractor or any subcontractor lo delay or postpone the 
work described In the Change Order (or directive) . 

Change Order Allowable Pricin g: For any change in contract price, the Contractor shall provide, Itemize, and justify with appropriate supporting data, direct costs attributable lo the 
change. Direct costs attributable to the change in work shall be limited to the following: 

A. Costs ol materials, equipment and processes to be incorporated into the work including cosls of shipping, handling, labricating. sales tax (8% required in Horry County and 9% within 
certain incorporated parts of the City of Myrtle Beach as ot August 1,2009), or other such cosls Inherent in the provision and delivery ol such materials, equipment and processes by 
the supplier or manufacturer. 

B. Costs ot direct labor based on actual hourly labor rates multiplied by the actual work hours required to accomplish the change in work when such change In work results in addition al 
contract time or labor . No Contractor or subcontractor shall ask lor direct labor costs, when work required can be accomplished with the existing work force, In conjunction with other 
concurrent work, and during the current approved contract time. The hourly labor rate (or any additional contract time or laborers shall be aclual hourly rates not to exceed thirty dollars 
($30) per hour unless documented proof of payment ot a higher hourly rate (or a specific skilted laborer Is approved by the District prior to Change Order execution. 

C. Costs ot fringe benefits for additiona l direct labor, including social security, unemployment or other taxes, health and workers' compensation insurances, or other benefits required by 
agreement, custom or applicable laws, Such fringe benefit rale shall not exceed twenty-eighl percent (28%) and the District has the right to request itemized documentation proving 
the fringe benefit rate used. 

D. Costs of machinery or equipment rented or leased in the short term specifically for completion of the additional work to be performed. Such equipment rented/leased shall not customarily 
be owned by the Contractor or any subcontractor affected by the change but shall be necessary to the accomplishment of the work required. Copies ot invoices lor such rental shall 
be provided to document the cost of rental or tease of machinery or equipment. The District shall not pay for use of Contractor- or subcontractor-owned equipment or machinery, which 
costs are Included In the overhead computation. 

E. Costs of permits or inspection tees directly attributable to the change In work and not included as part ol the Contractor's requirements nor attributable to the Contractor’s non¬ 
performance or non-conformance lo the Contract Agreement. 

F. Other such direct costs directly attributable to the work and approved by the District. 

G. Any additional cost resulting Irom an amendment to performance and payment bonds but in no event more than one percent (1%) alter application ot overhead and profit provided for 
elsewhere. The Contractor shall be responsible for notifying the Surety of any changes in the contract price, if required by the Surety. 

Costs itemized shall not exceed the unit costs as listed in the most current issue ot Means Construction Cost Data or actual costs justified to the satisfaction ol the District. 


Unal lowable Costs : Any cosls which may be perceived by the Contractor to be Indirectly attributable lo a change in work shall not be Included in direct costs but shall be considered part 

ol the overhead and profit rate applied to direct costs. Such costs not to be included in direct cosls shall be, by way ot illustration and not limitation: 

A. Labor hours and fringe benefit costs of the worksite superintendent(s) when such costs were included, or should have been Included, in the original bid submitted or result from the 
Contractor's inability to meet the approved schedule or required completion date. The Contractor must prove, to Ihe satisfaction ot the District, such additional cosls are directly 
attributable to any extension ot time beyond Ihe last approved completion date. An Increase in contract price for additional site supervision shall be at the District’s sole discretion. 

B. Perceived additional costs attributable to the Project Manager or supervision and coordination o( subcontractors, suppliers or Contractor employees. 

C. Costs related to use, rental, purchase or replacement ot equipment generally or customarily necessary to accomplish the work but not to be incorporated into the work such as, by way 
ot illustration and not limitation, hand tools, generators, cleaning equipment, scatfolding, signage, fencing, vehicles, (uel, and so forth. 

D. Transportatlon or travel costs related to the transporting ol hired or contracted supervisors, workers or subcontractors to and from the worksite or between worksites or to pick-up and 
deliver materials, equipment and processes to the worksite by the Contractor's or subcontractor's own forces Including parking, tolls, fines, meals, per diem, hotel, living expenses, or 
other such costs. 

E. Costs attributable to expediting delivery of materials, equipment or processes Including telephone calls, facsimile transmissions, copying, employee labor and benefits, and so forth. 

F. Costs attributable to maintaining a local office, home office or corporate office as well as office slatting, equipment and consumables, and so forth. 

G. Costs for maintaining on-site facilities, Including work trailers, telephones, computers, licenses, temporary utilities, and so forth. 

H. Contracted services such as accountants, payroll service providers, attorneys, catering and so forth. 

I. Catering or vending services, portable toilets, dumpsters, and so forth. 

J. Other such indirect costs ot doing business or costs normally considered Inclusive In overhead, 


Allowable Overhead and Profit Charges : Additional overhead and profit attributable to the change in contract pricing shall not exceed the following: 

A. For work performed by the Contractor's own forces, a maximum ol ten percent (10%) of the allowable direct costs or Ihe unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct costs. 

C. For work performed by a subcontractor, overhead and profit ol a maximum ot five percent (5%) Is allowable by the Contractor for administration ot the sub-contract 


End of Exhibit E (Except tor Forms Provided) 
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! ! J )sl !! AIA Document A141™ - 2 014 

Standard Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as ofthe 19 th day of ((November)! in the year two. thousand fifteen (2015). » 
(In words, indicate day, month and year.) 


BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the State of South ! 

Carolina. , 

335 Four Mile Rd | PO Box 260005 

Conway, SC 29528 

District Office Phone 843,488.6700 

and the Design-Builder: 

(Name, legal status, address and other information) 


;ADDITIONS AND DELETIONS I The 
jautohor of this document has 
added information needed for 
(its completion. The author 
may also have revised the 
! text of the original AIA 
jstandard form.jAn Additions 
land Deletions Report that 
notes added! information as 
well as revisions to the 
standard form ^ext is 
available.fiiom the.author and 
jshould be reviewed. 


FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 

:Raleigh,NC 27601 | 

for the following Project: 

(Name, location and detailed description) 


New Carolina Forest Middle Schools 

(per Owner’s Request for Proposals No. 1415-91) 


Note: r eference s to Owner’ s Req uest 
The Owner and Design-Builder agree 


for Pro|psals_No. 14 
as follows. 


This document has important 
legal consequences. I 

Consultation with, an 
attorney is encouraged with 
respecp to its completion or 
^modification'. j j 

[consultation wit|h dn 
attorney la^alsc^ encouraged 
with respect to professional 
licensing requirements in 
the jurisdiction where the 
Project is located. 







ELECTRONIC COPYING of any 
portion of this AIA* Document to 
another electronic file is 
prohibited and constitutes a 
violation of copyright laws as 
set forth in the footer of this 
document. 


AIA Document A141" - 2014. Copyright c 2004 and 2014 by The American Institute o£ Architects. All rights reserved. WARNING> This AIA' Document 
Is protected by U.a. Copyright Law end International Treaties. Unauthorized reproduction or distribution of this AIA* Document, or any portion 
of it, may result In severe civil and criminal penalties, end will be prosecuted to the maximum extent possible under the lew. This draft was 
produced by AIA software at 13i41:37 on 11/16/201S under order Ko.02395S6208_l which expires on 07/14/2016, and is not for resale. 
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ARTICLE 1 GENERAL PROVISIONS i 

§ 1.1 Owner's Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable " or "unknown at time of execution ." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner's 
design documents" where appropriate.) 


§ 1.1.1 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or stale the maimer in which the 
program will be developed.) s 

. . . ...! ! .... : ! 

«Per "Design Requirements" published for Solicitation No. 1415-91 and . Design-Builder’s Proposal to Owner 
| pursuant to Solicitation No.1415-91 selected b v the Horry C oun ty Board of Education on Nov emb er 2,2015. 


AIA Document A141" - 2014. Copyright ** 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING* This AIA Document 
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produced by AIA software at 13i41i37 on 11/16/2015 under order No.0239586208 l which expires on 07/14/2016, and is not for resale. 
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§ 1.1,2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner's design requirements, 
including any performance specifications for the Project.) 


I « Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal tp Owner 
I pursuant to Solicitation No. 1415-9 selected by the Horry County Board of Education on November 2, 2015.1, 

§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, Such as geotechnical 
reports; site, boundaty and topographic swveys; traffic and utility studies; availability of public and private utilities 
and services; legal description of the site; etc.) [ 

] 1 

I « Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
| pursuant t o Solic itation No. 1415-91 selected bv the Ilorrv County Board of Education on November 2,2015.. 


§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner's Sustainable Objective for the Project such as Sustainability Certification; benefit Id the I 
environment, enhancement to the health and well-being of building occupants, or improvement of energy ifftciency. If 
the Owner identifies a Sustainable Objective, incorporate AIA Document AJ41™-2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner 's Sustainable-Objective.) 

, I. j J 

I « Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
| pursuant to Solicitation No. 1415-91 selected hv the Horry County Board of Educati on On November 2. 2015. . 


§1.1.5 

« Number not used. » 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Ownerbudget, and if known, a line item breakdown of costs.) 

.... i .1 

« Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2, 2015,» 

§ 1.1.7 The Owner’s design and construction milestone dates: Per "Design Requirements" published for Solicitation 
No. 1415-91 

\ 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and'Cohfractor? at the 
Design-Builder’s cost: J J \ » 

j / 

. 1 Architect 

. , ■' i I ; 

<<SFL+A Architects, P.A, 333 Fayetteville Street Suite 225, Raleigh, NC 27601. »> ( 

.2 Consultants 


! 

i 


i 


«Per Desigrt-Buiider’s Proposal to Owner pursuant to Solicitation No. 1415-9 T.» 


.3 Contractors 

/ f \ \ 

<i Per Design-Builder’s Proposal to Owner pursuant to Solicitation No.1415-91,» ) 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preseivation 
requirements.) 
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I « Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required, Article 3) 

| including all post-occupancy requirements published i n the solicitation as amended bv addenda . 

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, or 
lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict, j 

§ 1.1,11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification in 
accordance with Article 6. I ■- 

i \ 

• i 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing stich transmissions. 
Unless otherwise agreed, the parties will use A1A Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

. | 

§ 1.2 Project Team < 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1:. 

j j 

Executive Director of Facilities (or a designee identified in writing by the owner.) 

Horry County Schools 
Facilities Department, 1160 E Highway 50 
Conway, SC 29526 » 

<<843.488.6965 » 

§ 1.2.2 The persons or entities, in addition to the Owner's representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other Information.) r 

1 

| «Owner may utilize third party project managem ent W hich will also receive submittals,.N/A » 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, Identify by name and address.) 

| «To be determined by Owner, If retained, such consultants will be identified promptly., » 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2 
(List name, address and other information.) j I 

j ! 

Robbie Ferris, S.C. AR.6106 
FIRSTPLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite.225, Raleigh, NC 27601 
919-573-6350 

§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written notice 
to the other party. 





j 



§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: j j' 


[« X »] Litigation in a court of competent jurisdiction, nonjury before a circuit judge in Horry County, SC. 
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§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (I) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. \ 

§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represenjs the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations-or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents shall 
not be construed to create a contractual relationship of any kind between any persons or entities, other-than the Owner 
and the Design-Builder. 

§ 1.4.3 The Work, The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work may 
constitute the whole or a part of the Project. 1 j : 

! It 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and construction toy the Owner and by 
separate contractors. < j 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium pf.exprcssion now known 
or later developed, of the tangible and intangible creative work performed by the Design-Builder, Contractor(s), 
Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, without 
limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar materials. 


§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the | 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which Ihe | 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 

and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. ■■ J 

- 

§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction or 
construction management, and such employees may, from time to time, perform various tasks or duties for or on 
behalf of the Owner under this Agreement. However, it is specifically understood that the Owner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance oftpis Agreement as d design 
professional or specially skilled and knowledgeable construction industry member or construction manager, and this 
principle applies regardless of the Owner’s position titles or office division titles as may he applicable to such, 
employees. j j 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is referred 

to throughout the Design-Build Documents as if singular in number. The term "Design-Builder” means the -. 

Design-Builder or the Design-Builder’s authorized representative. 


§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all or 
a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
professional services. j / 

§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Designj-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 
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§ 1.4.11 Contractor, A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." 

§ 1.4.13 Contract Time. Unless otherwise provided. Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of th^ Work. 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar {lay bnless otherwise 
specifically defined. 

j j 

§ 1.4.15 Contract Sum, The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A. 1 of the Design-Build Amendment. 

; i j ! 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment 
§ 2.1.1 Unless otherwise agreed, payments for Work performed prior to Execution of the Design-Build Amendment 
shall be made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build 
Amendment, the Owner shall compensate the Design-Builder as follows: 

(Insert amount of, orbastsfor, compensation, including compensation for any Sustainability Services, or indicate the 
exhibit in which the information is provided. If there will be a limit on the total amount of compensation for Work 
performed prior to the execution of the Design-Build Amendment, state the amount of the limit.) i 

The Design-Builder may invoice the Design-Builder may invoice the owner for (1) Preconstruction estimating and h 
bidding and (2) Schematic Design Work performed prior to the execution of the Design-Build Amendment. This j 
Samount is within and part of the price agreed in the Design-Build Amendment. The costs of competition in 
'Solicitation No. 1415-91 are not reimbursable. 

I 1 

§2.1 number not used] 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. The Owner will not pay 
interest on unpaid sums. This is a specific waiver of requirements of S.C. Code Ann. §§ 29-6-30 and 29-6-50. 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment, 

For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, tfieOwner shall 
pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment, 'j V 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§ 3.1 General j 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction wliere the 
Project is located. 

Building Permit and Other Permits and Fees: No general building permit is required in accordance with § 

6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact fees, \ 

permits, and such charges required for the successful completion of the work. ■ * 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to 
behalf with respect to the Project. 
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§ 3.1,3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, codes, 
rules and regulations, or lawful orders of publ ic authorities. If the Design-Builder performs; Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of pubjic authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 

if. . 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obi igated to perform any act 
which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders i 
of public authorities. If the Design-Builder determines that implementation of any instruction received from the 
Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws* statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the Owner in 
writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the violation, the 
Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

| § 3.1.4 The Design-Builder shall be responsible to the Owner for acts , errors, and omissions of fhe Desigh-Builder’s 
employees. Architect, Consultants, Contractors, and their agents and employees, and other persons or entities; 

performing portions of the Work. ‘ II 

i ! ' I 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to i 
review matters such as procedures, progress, coordination, and scheduling of the Work. L . 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed j 

professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner ) 

understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other Consultants 
are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

§3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. 

| The Office of School Facilities (OSF) in conjunction with the State Fire Marshal shall determine the enforcement 

and interpretation of all the applicable codes and referenced standards on state buildings, including the District’s ; 

school facilities. 

•'* _ « j 

§3.1.8 Progress Reports ,■ ^ 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed ofthe progress and quality of the Work. As stated in the 
Design Requirements, the Design-Builder shall submit written progress reports, photographs of ( Work in progress, and 
other data to the Owner electronically, or through the Owner's option, project managementsofjware, showing, 
estimated percentages of completion and other information identified below: 

.1 Work completed for the period; 

.2 Project schedule status; 

.3 Submittal schedule and status report, including a summary of outstanding S 
.4 Responses to requests for information to be provided by the Owner, 

.5 Approved Change Orders and Change Directives; 

.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

.8 Status report of Work rejected by the Owner, 

,9 Status of Claims previously submitted in accordance with Article 14; 

.10 Cumulative total ofthe Cost ofthe Work to date including the Design- 
Reimbursable Expenses, if any; 

.11 Current Project cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project management software data 
requirements. t 
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§ 3,1.8.2 _In addition to the requirements of § .'.1.8 1, the Design-Builder shall provide similar information __ _-j Formatted: Highlight 

through in-person progress report presentation s to the Hor ry County Board of Education each month during o ne of the 
Board’s public meetings. 

§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall not 
exceed time limits current under the Design-Build Documents, shall be revised at appropriate iritervals as required by 
the conditions of the Work and Project, shall be related to the entire Project to the extent required by the Design-Build 
Documents, shall provide for expeditious and practicable execution of the Work, and shall include all owances for 
periods of time required for the Owner’s review and for approval of submissions by authorities having jurisdiction 
over the Project. 

§ 3,1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules submitted 
to the Owner. 

j' j 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from leach of the 
Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the documents 
and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, I 
information and belief, the documents or services to which the certifications relate (i) are consistent with (he 
Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply wit^ applicable 
laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing the design of 
the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the representations 
and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not 
be required to execute certificates or consents that would require knowledge, services or responsibilities beyond the 
scope of their services. 

§ 3.1.11 Design-Builder’s Submittals ! 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule; and shall, 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delaycd or withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3..1.9. j, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (I) reviewed and approved 
them, (2) determined and Verified materials, field measurements and field construction criteria related thereto, or will 
do so and (3) checked and coordinated the information contained within such Submittals with the requirements of the 
Work and of the Design-Build Documents. I j ) 1 

j J ! 

§3.1.11,3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. i i 

_ j t... .1 L. 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documentsr 
The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in writing 
of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or omissions 
in Submittals by the Owner’s approval of the Submittals. 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-B^ildpr, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall'contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by the j 
licensed design professionals, if prepared by others, shall bear the licensed design professional’s;written approval. The 
Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of the services, 
certifications or approvals performed by such design professionals. *- - - 
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§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment fiimished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by the 
Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be considered 
defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, alterations to the 
Work not executed by the Design-Builder, improper or insufficient maintenance, improper operation, or normal wear 
and tear and normal usage. If required by the Owner, the Design-Builder shall furnish satisfactory evidence as to the 
kind and quality of materials and equipment. 

j .. 

§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular; manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible foil such loss Unless such 
information is promptly furnished to the Owner. If the Owner receives notice from a patentlor copyright owiiqr of an 
alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall gjve prompt written 
notice to the Design-Builder. 1 


§3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not lim ited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone direoUy pr 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party or persoh 
described in this Section 3.1.14. j j 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, or 
anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 


§ 3.1.15 Contingent Assignment of Agreements j 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for pause, pursuant to 

Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written notification 
to the Design-Builder and the Architect, Consultants, and Contractors whosq agreements afe accepted 


for assignment; and | j I ], 

assignment is subject to the prior rights of the surety, if any, obligated underibond relating to the 
Contract. .." 


When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, thp compensation under the 
assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the agreement 
to a successor design-builder or other entity. If the Owner assigns the agreement to a successor design-builder or other 
entity, the Owner shall nevertheless remain legally responsible for all of the successor design-builder’s or other 
entity’s obligations under the agreement. —.—,— - — 
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§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 


ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be for 
the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. ; j 

| 

[Numbers §4.2 & §4.3 intentionally not used] I 

J 4.4 Design-Builder’s Construction Proposal j , 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list of the documents and other information, including the Design Bud d e r - ’ -s-cl arifications. 


original Proposal Development Documents as proposed in the Owner’s procurement leading 
Agreement, upon which the Design-Builder’s Proposal is based; 

The proposed Contract Sum, including the compensation method; j { j 

The proposed dale the Design-Builder shall achieve Substantial Completion| [or phased b e n e! 


Builder’s 
to this 


. Formatted: Highlight 


——{ Formatted: Highlight 


.4 An enumeration of any qualifications and exclusions, if applicable; j i j 

.5 A list of the Design-Builder’s key personnel. Contractors and suppliers; and j [ 

.6 The date on which the Design-Builder’s Construction Proposal expires. 

I 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 


Formatted: Indent: Left: 0.5" 


§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder Shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 5.1 Construction Documents 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 


§ 5,1.2 The Design-Builder shall provide the Construction Documents to the Owner for the .Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the . 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall not 
modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure of the 
Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perfonn the Work in 
accordance with the Design-Build Documents. J I j 


§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents 
Regulatory Agencies as a portion of the permitting and approval process for this work. 


prepared and submitted to 


§ 5.2 Construction 

§ 5.2.1 Commencement Except as permitted in Section S.2.2, construction shall not commence prior to execution of 
the Design-Build Amendment. ( 

l \ 

j ; 

§ 5.2.2 If the Owner and DesigmBuilder agree in writing, construction may proceed prior tp the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. j 

1 . i 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder's best skill and attention. 

The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 

AXA Document A141" - 2014. Copyright ° 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING-. This AIA Document 
is protected by D.G. Copyright Law and International Treaties. Unauthorised reproduction or distribution Of this ATA Document, or any portion 
of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft waa 
produced by AIA software at I3i41:37 on II/I6/201S under order No.0239586208 1 which expires on 07/14/2014, and is not for resale. 

User Motest (1346784345) 


PAPR - 004119 







sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 


§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 


Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (I) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during perfonnance of the work. A copy of submittals accepted by the: District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and all 
systems, such as fire and security systems, incorporated into the work. The Contractor ^hal( furnish an electronic 
and paper copy of record drawings of "as-built" detail to the Architect at final completion pf all work, excluding 
punch list items as required by the Contract Documents. 

Professional Certifications: When professional certification of performance criteria for ihaterials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. ! j 

it i 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract term 
a quality control program, designed to ensure the work performed is in accordance with the Contract Documents, 
including any changes, at all times and in all respects, TTie program shall include providing daily supervision and 
conducting frequent inspections by the Worksite Superintendent(s). 


1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 

by all applicable laws pertaining to employment including, by way of illustration and not limitation. the follpwiifg: 

A. Title VII of the Civil Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 

D. Equal Pay Act of 1963, as may be amended. i 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 ct seq., as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide occupational ^ 
qualification reasonably necessary for normal operations of the Contractor. The Contractor, in all '/ 
solicitations or advertisements for employees, shall state the Contractor is an “Equal Opportunity Employed." , 

The Contractor agrees to post in conspicuous places, visible to employees and applicants for employment, / 
notices setting forth the provisions of this nondiscrimination clause and shall include the provision of this 
paragraph in every subcontract or purchase agreement of more than j 

$ 10 , 000 . 


| Employment Taxes and Benefits: The Unless under or der from the I nternal Revenue Service or South Carolina 
I state govern ment , the District shah-does not withhold from the contract payments any Federal or State income taxes, 
or any employment-related taxes normally withheld on the District’s employees. Further, fire District shall not 
provide any employment related insurances or other benefits such as worker’s compensation for the benefit of any 
Contractor, subcontractor or supplier employees. j . 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper quality : 
and quantity to meet the. Contract Documents and manage the appropriate timing of all materials, sub-contracted 
work, and Contractor provided labor to ensure the continual progress of the work to meet the Substantial completion 
| date. The Contractor shall not change the Project Manager id e ntified in the Scope ofWork.(Exhibit - A-} -pr the dutjes 
and status of the Project Manager during the course of the project without approval of the District. 
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Project Key Staff — Worksite Superintendent(s): The Contractor shall employ at least one (I) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or full-time, 
competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit A identifies 
the Worksite Superintendent(s). No less than one (1) Worksite Superintendent shall be in attendance at the worksite 
at all times during performance of any work by the Contractor’s own forces or subcontractors and during delivery of 
any materials. The Worksite Superintendent shall not perform the work of any trade or 6ther duties; however, the 
secondary Worksite Superintendent may perform part-time work of a trade or the duties oi OSHA Compliance 
Officer or fireguard, if approved by the District. The Contractor shall not change any] Worksite Superintendent 
id en ti fi e d in - t h c Se o pc - of' Wo rk -(E x 4 >ibiiA) -ot the duties or status of same during the course of the project without 
approval of the District. The Worksite Superintendent(s) shall enforce strict discipline and good order among the 
Contractor’s representatives, agents, employees, subcontractors and suppliers. i 

! ! 

Worksite Communications; The Project Manager and Worksite Superintendent(s) are representatives of the Design 
Builder and communications given to them, either orally or in writing, shall be as binding as if given to the Principal 
of the Design Builder. 


§ 5.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and j 

other facilities and services, necessary tor proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 

I 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 

substitutions only in accordance with Article 6. ! 

i 1 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees and 
other persons carrying out the Work. The Design-Builder shall not permit employment of unfit persons or persons not 
properly skilled in tasks assigned to them. j J 

§5.4 Taxes "•» 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. 

§ 5.5 Permits, Fees, Notices and Compliance with Laws / \ \ / 

§ 5,5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. j 1 j j 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws] statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 
(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 
Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from thqse 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for in 
the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions are i, 

disturbed and in no event later than 21 days after first observance of the conditions. The Ownerjshall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause ap increase or decrease i 
in the Design-Builder’s cost of, or time required for, performance of any part of the Work, fehal) recommend an 
equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines th4t the conditions at the 
site are not materially different from those indicated in the Design-Build Documents and that no change in the terms of 
the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, stating thereasons. If the 
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Design-Builder disputes the Owner’s determination or recommendation, the Design-Builder may proceed as provided 
in Article 14, 

§ 5.S.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwis'e instructed by the Owner 
but shall continue with all other operations that do not affect those remains or features. Requestsjfor adjustments in the 
Contract Sum and Contract Time arising from the existence of such remains or features may be made as provided in 
Article 14. ! 


§ 5.6 Allowances 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. 
Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may 
direct, but the Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has 
reasonable objection. j j j 

l f | 

§ 5.6.2 Unless otherwise provided in the Design-Build Documents, 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included injhe Contract 
Sum but not in the allowances; and 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual costs 
and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.62.2. j 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances j 
requiring Owner selection. " j | 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the Owner 
has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone to whom 
the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 If the Design-Builder desires to change any of the personnel. Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the’’ 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional, Contractor or Supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 


j 

i 


§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to the 
Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply within i 4 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day period 
shall constitute notice of no reasonable objection. I 

i i. 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. ; 
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§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain at 
the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, in 
good order and marked currently to indicate field changes and selections made during construction, and one copy of 
approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Section 9.10.2 as 
a record of the Work as constructed. 


§ 5.9 Use of Site j | 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. 


§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or a 
separate contractor except with written consent of the Owner and of such separate contractor, such consent shall not be 
unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate contractor 
the Design-Builder’s consent to cutting or otherwise altering the Work. I j If 


§5.11 Cleaning Up , ! j 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste materials 
or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall .remove 
waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus materials from 
and about the Project. 1... 


§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner may do so and 
Owner shall be entitled to reimbursement from the Design-Builder. 


I 

.1 

i 


§ 5.12 Access to Work , 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to (he Work ini i 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the site. 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 

§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the Owner’s 
own forces; and to award separate contracts in connection with other portions of the Project, or other construction or 
operations on the site, under terms and conditions identical or substantially similar to this Contract, including those 
terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the, Design-Builder 
promptly after execution of any separate contract. If the Design-Builder claims that delay or Additional cost-is involved 
because of such action by the Owner, the Design-Builder shall make a Claim as provided id Arjticle 14. | / 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other ionjtruction or operations 
on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the individual or entity 
that executes each separate agreement with the Owner. 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each separate 
contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall participate 
with other separate contractors and the Owner in reviewing their construction schedules. The Design-Builder shall 
make any revisions to the construction schedule deemed necessary after a joint review and mutual agreement. The 
construction schedules shall then constitute the schedules to be used by the Design-Builder, Separate contractors and 
the Owner until subsequently revised. 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Ownerjshall be deemed to be 
subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 
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§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate the 
Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare ;a written report to the 
Owner, identifying apparent discrepancies or defects in the construction or operations by thp Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of the 
Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s completed or 
partially completed construction is fit and proper to receive the Design-Builder’s Work, except jas to defects not then 
reasonably discoverable. 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractors) for costs the Owner and other 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed activities or defective 
construction. I f j'"'l 

■ i M 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Sectiop 10.2.5. 

; . i i, j 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in Section 5,10. 

§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owner may clean up and will allocate the cost among those responsible. ... r j 

ARTICLE 6 CHANGES IN THE WORK \ 

§6.1 General 

§6,1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 1 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in the 
Design-Build Documents. 

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may issue 
a Change Directive without agreement by the Design-Builder. / , 

I / < V 

§6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and the 
Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Chahge Directive, / 

I j ! l 

§ 6.2 Change Orders 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 

.1 The change in the Work; 1 — . 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build 
Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 

§ 6.3 Change Directives j 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the 1 Work prior to agreement i 
on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amehdirjent, the adjustment in 
the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without invalidating the , 
Contract, order changes in the Work within the general scope of the Contract consisting of additions, deletions or other 
revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the 
Design-Builder’s compensation, and Contract Time being adjusted accordingly. ; 
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§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 


§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on one 
of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient. substantiating data to 
permit evaluation; 

.2 Unit prices slated in the Design-Build Documents or subsequently agreed upon; | 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or j 

.4 As provided in Section 6.3.7. j 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application of 
such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, the 
applicable unit prices shall be equitably adjusted. I j 

x \ | I 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change it) the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with thd method, if any, provided 
in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. j 

j ' 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the 
Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall be 
effective immediately and shall be recorded as a Change Order. 


§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Coptract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s j 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for J 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable! 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided in 
the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the following: 

X 1 Additional costs of professional services; 
s2- C o sts of labor, including social; 

ag r ee m e nt or custom, urul woi k eru ’ o t r ui pen s mtion i nsurance; f . \ 

oo ns um e d ; ; , j /' 

A — RentaTeests-of machinery a nd e q u i pm e nt, exclusiv e of hand - too lsg- wh e th e r r e nt e d - from t hej j 

.5—Costs-of premiu ms for all bonds - ond i nsurune e , p e rm it fees, an d so les , - us e or similar tax e s r e lated to the 

Work; pro vi ded t hat co s ts of premiums, ponnits, a n dtox e athal - are based o n m argin nl addition s to an 


Payme nt or oth e r agr ee d - tim o- wh en th e actual costs of tire marginal ad ditions eon bo det e nnine d or 


:6- - A dditional costs of supervision nnd - fi e ld office personnel dir e ctl y attr i but a ble to the change. IHCS IS 
PROVIDING ITS CUSTOM ALLOWABLE COST RULES - WILL BE INSERTED A.S.A.Pi 


Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
pricing shall not exceed the following: 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of thejallowable direct costs 
or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 

costs. ! ~------- 
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C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is allowable 
by the Contractor for administration of the sub-contract. 


Rctainagc: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may be 
amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of the 
C-ontmet Agreement and payable at the time of final payment after a) full completion of all work to be performed and 
all requirements established in the Contract Agreement and acceptance by the District, b) submittal of all closeout 
documents, and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for every 
subcontractor who performed work on the project evidencing they have received final paymenfiof undisputed work 
and retainage withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall be 
retained from the progress payments of any subcontractor by the Contractor until final completion of that portion of 
the work. Prompt payment of retainage to all subcontractors at final completion oftheir acceptable work regardless of 
timing during the contract is mandatory. The Contractor shall, at final completion, ensure po amount of the 
Contractor’s retained funds is allocable to the completed and accepted work of any subcontractor nor to materials or 
equipment purchased from any supplier unless such amounts are in dispute and the Contractor nas not requested 
payment for such disputed amounts to date. Such amounts in dispute shall be identified on]the Contractor’s affidavit 
of payment of debts/claims submitted with final documents. 

i 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results in 
a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in; the Desigh-Builder’s 
compensation, shall be actual net cost. When both additions and credits covering related Work or substitutions are 
involved in a change, the allowance for overhead and profit shall be figured on the basis of ’net increase, if any, with 
respect to that change. i'.. 
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§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will make 
an interim determination for purposes of certification for payment for those costs deemed to be reasonably justified. 
The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the Design-Build 
Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the right of | j 
Design-Builder to disagree and assert a Claim in accordance with Article 14. 

! 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contrict 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all or 
any part of a Change Directive. 


ARTICLE 7 OWNER’S RESPONSIBILITIES / 

§ 7.1 General j j j ■' 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority tp bind the (pwnerwith 
respect to all Project matters requiring the Owner’s approval or authorization, j j 


§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Desigh-BuilderVschedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement-arid take 
other action to protect the integrity and exclusivity of the project payment bond(s). 


§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with- 
reasonable promptness. I / 

j / ) ; 

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required byjthe Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous j 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys. 
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describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 


§ 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations or entitlements 
regarding site utilization where essential to the execution of the Project. 

i"j 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, Zoning, and other permits, 
licenses and inspections. j 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided injthis Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thdreof. In no event shall the 
Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of the 
Work. 


§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work dr non-conformity with the 
Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 

J} 7.2.7 Prior to the execution of the Design-Build Amendment, the DesignyBuijdCT may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations 
under the Design-Build Documents and the Design-Builder’s Proposal. ^Therea fter, t he D esign-B ui l der may o nly 


§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been ; 
specially authorized, the Owner shall communicate through the Design-Builder with persons or.entities employed or 
retained by the Design-Builder. ’ ■ 


§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, upon 
request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for investigation 
of subsurface, air and water conditions when such services are reasonably necessary to properly carry out the design 
services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services required. Such 
services may include, but are not limited to, test borings, test pits, determinations of soil bearing values, percolation 
tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary operations |or V 
anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall include preparation 
and submission of all appropriate reports and professional recommendations. 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions and 
quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of Which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owne/’s action will be taken in 
accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal schedule, 
with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate review. The 
Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under .Sections 3.1.11, 3.1.12, 
and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless otherwise specifically 
stated by the Owner, of any construction means, methods, techniques, sequences or procedures. The Owner’s approval 
of a specific item shall not indicate approval of an assembly of which the item is a component, 
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§ 7.3.2 Upon review of the Submittals required by (he Design-Build Documents, the Owner or its designee shall notify 
the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Design-Builder’s rights and 
responsibilities under the Design-Build Documents. 

If 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with the 
requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not be 
responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or 

employees, or any other persons or entities performing portions of the Work for the Design-Builder. 

1 l 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not such 
Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision made in good 
faith either to exercise or not to exercise such authority shall give rise to a duly or responsibility of the Owner to the 
Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents oremfiloyees, 
or other persons or entities performing portions of the Work. i j 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordancejwitn Section 9.8 and the 
date of final completion in accordance with Section 9.10. ' 

§ 7.8 Owner’s Right to Stop Work , 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build , 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, urjtil 
the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give ri|e tp a 
duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person or entity, 
except to the extent required by Section 5.13.1.3. 

§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents and 
fails within a ten-day period after receipt of written notice from the Owner to commence and continue correction of 
such default or neglect with diligence and promptness, the Owner may, without prejudice to other remedies the Owner 
may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued deducting from 
payments then or thereafter due the Design-Builder the reasonable cost of correcting such deficiencies. If payments 
then or thereafter due the Design-Builder are not sufficient to cover such amounts, the Design-fiuilder shall pay the 
difference to the Owner. For Work on the critical path to beneficial occupancy of the Project (or defined component 
thereof) the ten-day period referenced herein is reduced to five (5) days during the 60 days prior to substantial 
completion as shown on the last schedule properly submitted under § 3.1.9. 

■ ... ... I L 

ARTICLE 8 TIME 

§ 8.1 Progress and Completion * . .. 

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the - 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Qontfact, 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. 

§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 
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The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will incur 
as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; use of 
alternate sites for the educational program; disruption of class locations; disruption of athletic program; disruption of 
publ ic service activities planned for the project; loss of rental of the project; security risks due to com ingling of project 
workers with additional persons on and near the site; additional safety risks of equipment, vehicles, and unfinished 
work on the campus during the academic term; general disruption of the teaching and learning process due to project 
activities during the academic term; moving equipment during the academic term when students and full staff are 
present; harm to the Owner’s reputation and established goodwill among the community, parents, students, and staff 
due to late delivery of the project; loss of student morale and academic performance due to the ongoing Work during 
the academic term; hann to the Owner’s public relations; disruption and inefficiency of the management of all the 
Owner’s facilities and other current construction projects. The measurement of such damages is difficult. 
Accordingly, such damages are converted to Liquidated Damages as follows: for each day Ithe Work is not 
Substantially Complete beyond the Contract Time allowed for Substantial Completion, liquidated damages of $1000 
will be due from the Design-Builder to the Owner; for each day the Work is not Finally Complete beyond the Contract 
Time allowed for Final Completion, liquidated damages of $500 will be due from the Design-Builder to tjie Owner. 

|| I 

§ 8.2 Delays and Extensions of Time \ 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of theiWork by an act or neglect 
of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in tjie Work by 
the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or jothcr causes beyond the 
Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute resolution or 
by other causes that the Owner determines may justify delay, then the Contract Time shall be extended by Change 
Order for such reasonable time as the Owner may determine. 


§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 


§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such i 
request shall be documented by data substantiating the weather conditions a) were abnormal for a period of time which 
could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate work j 
unaffected by the weather could not have been done; and c) had an adverse effect on the construction schedule ‘such 
that the loss of work time will adversely impact the established completion date. The Contractor must make every 
effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 
An extension of time not requested within the appropriate-time period shall not be considered. The approved, 
extension of time shall be incorporated in the next Change Order. j j I V 

i ) ] 

§ 8.2.4 Anticipated Weather Delays: A total of five (5) days per calendar month (non-cumulptive) shalljbe I 
anticipated by the Contractor as "adverse weather,” and such time shall not be considered justification for ap extension 
of time. Such anticipated adverse weather days are established only for normally scheduled work days, excluding 
Saturdays, Sundays and major holidays, unless such adverse weather conditions on those days are severe enough to 
impact the scheduled work on the following work day. If adverse weather days beyond the 1 five (5) days anticipated 
are substantiated and the Contractor could not mitigate the impact of the additional adverse weather days, an extension 
of time may be allowed only to the extent of the actual impact on the last approved construction schedule and only to 
the extent of one (1) full day of extended time for each full working day of adverse weather conditions which 


prevented a forty-hour work week within a seven (7) day calendar week. A request for adverse weather extension 
shall not be allowed after the date established for substantial completion. i / 


ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§ 9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 


f 

I 
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§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to the 
first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a schedule of 
values allocating the entire Contract Sum to the various portions of the Work and prepared in such form and supported 
by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to by the Owner, 
shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. j 

} 

§ 9.3 Applications for Payment i [ _ 

jj 9.3.1 At least ten-TWENTY ONE days before the date established for each progress jpaymentj the pesign : Builder_—Formatted: Highlight 

shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The application j 
shall be notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
suppliers, and shall reflect retainage if provided for in the Design-Build Documents. 

1 ; 

( ( 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. j i 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which ithe 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by mho's whom the 
Design-Builder intends to pay. 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish thoj 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the cbsts'nf 
applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. I 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by,an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make a 
claim by reason of having provided labor, materials and equipment relating to the Work. / , \ .• 

j \ V ■ ,_ 

J 9.4 Certificates for Payment ...J_ j.j._.{ Formatted: Highlight 

SE E S A.j.S.l 3 FOR SCHEDULE. In accorda nce with the schedule set forth in 6 A.1.5.1.3. Tthe Owner s hall, within 
twe nty on e - d a ys - a ft e r-r -e e e ipt-of the D e sign Build e r’s Applicat i on for Paym e nt, -issue to the Design-Builder a ) 

Certificate for Payment indicating the amount the Owner determines is properly due, and notify the Design-Builder in 
writing of the Owner’s reasons for withholding certification in whole or in part as provided in Section 9.5.1. 

§ 9.5 Decisions to Withhold Certification 

§ 9.5.1 Tlte Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree oh a fevised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems jo bp due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discoveredievidence, may nullify the 
whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the Owner j 
from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 
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.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless security 
acceptable to the Owner is provided by the Design-Builder, 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5 damage to the Owner or a separate contractor; j 

.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid 
balance would not be adequate to cover actual or liquidated damages for the'anticipated delay; or 
.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

\ 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, issue 
joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, materiaf or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

j ) ! i 

§ 9.6 Progress Payments 1 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and within 
the time provided in the Design-Build Documents. 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event more 
than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, Contractor, 
and other person or entity providing services or work for the Design-Builder is entitled, reflecting percentages actually 
retained from payments to the Design-Builder on account of the portion of the Work performed by the Architect, 

Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate agreement with eaoh 
Architect, Consultant, Contractor, and other person or entity providing services or work for the Design-Builder, j 
require each Architect, Consultant, Contractor, and other person or entity providing service? or work for the 
Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. , \ 

j / _ \ \ / 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work! for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall h4ve the right to contact 
the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. The Owner shall have 
no obligation to pay or to see to the payment of money to a Consultant or Contractor. 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a mannersimilar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Docufnents: 

/ / \ \ 

§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Buildef, wjthin the time required 
by the Design-Build Documents, then the Design-Builder may, upon seven additional days* written notice to the 
Owner, stop the Work until payment of the amount owing has been received. The Contract-Time shall be extended 
appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable costs of 
shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents, 
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§ 9.8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof is 
sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. , ) 

i > 

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and subm it to the Owner an occupancy permit 
issued by the South Carolina Office of School Facilities and a comprehensive list of items to be completed or corrected 
prior to final payment. Failure to include an item on such list does not alter the responsibility of.the Design-Builder to 
complete all Work in accordance with the Design-Build Documents. 

I ! 

Jj 9.8.3 Upon receipt of the DesigmBuilder’s list, the Owner shall make an inapcctio n reyjew the to determine whether 
t he- Work or designated port i on thereof is substantia l ly complete . If the Owner’s in s peotion review discloses any item, 
whether or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with the 
Design-Build Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its 
inlended use, the Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or 
correct such item upon notification by the Owner. In such case, the Design-Builder shall then submit a request for 
another in s p e ction review of the Work by the Owner to determi ne Substantial Comp le tion . j j j 

i ! i ! 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.S, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 


-^Formatted: Highlight 


J 9.8.5 When the Work or designated portion thereof is substantially complete, the pesign-Builder will prepafetebjam 
for the Owner’s signature an occupancy permit issued by the South Carolina Office of School Facilities and a 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial j j 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, | 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of ' 
Substantial Completion. 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, if 
any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment shall be 
adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build Documents. 

i / \ y 

§ 9.9 Partial Occupancy or Use ■ 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the responsibilities 
assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, damage to the Work and 
insurance, and have agreed in writing concerning the period for correction of the Work and commencement of 
warranties required by the Design-Build Documents. When the Design-Builder considers a poitioh substantially 
complete, the Design-Builder shall prepare and submit a list to the Owner as provided under Section 9.8.2. Consent of 
the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The stage of,the progress of the 
Work shall be determined by written agreement between the Owner and Design-Builder, j f 

| § 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder sjiallpintly inspeot- review 
the area to be occupied or portion of the Work to be used in order to determine and record the Condition of the Work. 

i 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Workshall not constitute 
acceptance of Work not complying with the requirements of the Design-Build Documents. 
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§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and acceptance 
and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. When the Owner 
finds the Work acceptable under the Design-Build Documents and the Contract fully performed, the Owner will, 
subject to Section 9.10.2, promptly issue a final Certificate for Payment. 

j t 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and oiher!indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing tjiat insurance required 
by the Design-Build Documents to remain in force after final payment is currently in effectj (3) a written statement 
that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover the period 
required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5j as-constructed record 
copy of the Construction Documents marked to indicate field changes and selections made during construction, (6) 
manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) if required by the Owner, 
other data establishing payment or satisfaction of obligations, such as receipts, or releases and waivers of liens, {claims, 
security interests, or encumbrances, arising out of the Contract, to the extent and in such form asimay be designated by 
the Owner. If an Architect, a Consultant, or a Contractor, or other person or entity providing services or vyorkfor the 
Design-Builder, refuses to furnish a release or waiver required by the Owner, the Design-Builder may furjush a bond 
satisfactory to the Owner to indemnify the Owner against such liens, claims, security interests, br encumbrances. If 
such liens, claims, security interests, or encumbrances remains unsatisfied after payments are made, the ' 
Design-Builder shall refund to the Owner all money that the Owner may be compelled to pay. in discharging such 
liens, claims, security interests, or encumbrances, including all costs and reasonable attorneys’ fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due fpr that portion.of the 
Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected Is less thap 
retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of suretyjto 
payment of the balance due for that portion of the Work fully completed and accepted shall be submitted by th^ I 
Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and conditioris 
governing final payment, except that it shall not constitute a waiver of claims. 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens, Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents; j , 

A post-occupancy services to be provided by or through the Design-Builder; j t I* 

I ! I / 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the Design-Builder 
except those previously made in writing and identified by the Design-Builder as unsettled at thp time of filial j 
Application for Payment. j I j I 

I 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 

/ . 

§ 10.2 Safety of Persons and Property / 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to prevent 
damage, injury or loss to I 

.1 employees on the Work and other persons who may be affected thereby; { 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the site, 
under care, custody or control of the Design-Builder or the Architect, Consultants, or Contractors, or 
other person or entity providing services or work for the Design-Builder; and 


1 

I 


\ 


I 
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.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways, 
or structures and utilities not designated for removal, relocation or replacement in the course of 
construction, 


§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on-safety of persons or property, or their 
protection from damage, injury or loss. 

j ' 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and performance 
of the Contract, reasonable safeguards for safety and protection, including posting danger signs and other warnings 
against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and utilities of the 
safeguards and protections. 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities under 
supervision of properly qualified personnel. 

* I I’! 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Secti6ns|10.2.1.2 and 10.2.1.3, 
caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor jor ^nyone dirbctly or 
indirectly employed by any of them, or by anyone for whose acts they may be I iable and for ^vhich the Design-JJuilder 
is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts or omissions of the 
Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the Owner may be liable, 
and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations of the Design-Builder 
are in addition to the Design-Builder’s obligations under Section 3.1.14. 


§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless I 
otherwise designated by the Design-Builder in writing to the Owner. , I I 


§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage, or 
create an unsafe condition. 


1 

1 

1 


§ 10.2.8 Injury or Damage to Person or Property, If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. / . ■ \ 

I ( ) ' 

§ 10.3 Hazardous Materials I 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included jn the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequateito prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. 

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the - 4 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise required 
by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the naihes and qualifications 
of persons or entities who are to perform tests verifying the presence or absence of such material or substance or who 
are to perform the task of removal or safe containment of such material or substance. The Elesign-Builder will 
promptly reply to the Owner in writing stating whether or not the Design-Builder has reasonable objection to the 
persons or entities proposed by the Owner. If the Design-Builder has an objection to a persori-or-entity proposed by the 
Owner, the Owner shall propose another to whom the Design-Builder has no reasonable objection. When the material 
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or substance has been rendered harmless, Work in the affected area shall resume upon written agreement of the Owner 
and Design-Builder. By Change Order, the Contract Time shall be extended appropriately and the Contract Sum shall 
be increased in the amount of the Design-Builder’s reasonable additional costs of shut-down, delay and start-up. 


§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, the 
Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, losses and 
expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the Work in the 
affected area, if in fact the material or substance presents the risk of bodily injury or death cjs described in 
Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is attributable to 
bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property-(other than the Work 
itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the party seeking, 
indemnity. j 

\ j 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 


1 


§ 10.3.5 The Design-Builder shall indemnify the Owner for the costand expense the Owner-incijrs (1) for remediation 
of a material or substance the Design-Builder brings to the site and negligently handies, or (2) \yhere the i t 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense are 
due to the Owner’s fault or negligence. 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

. i I 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s j 
discretion, to prevent threatened damage, injury or loss. j J 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 
§ 11.1 Uncovering of Work 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build Documents, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall ndt be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time Will be adjusted as 
appropriate. j | i j 


§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shail promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before or 
after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such rejected 
or nonconforming Work, including additional testing and inspections, the cost of uncovering and replacement, and 
compensation for any design consultant employed by the Owner whose expenses and compensation were made 
necessary thereby, shall be at the Design-Builder’s expense. 


11.2.2 After Substantial Completion 
§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, i 
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promptly after receipt of written notice from the Owner to do so unless the Owner has previously given the 
Design-Builder a written acceptance of such condition. The Owner shall give such notice promptly after discovery of 
the condition. During the two - v e ur this period for correction of the Work, if the Owner fails to notify the 
Design-Builder and give the Design-Builder an opportunity to make the correction, the Owner waives the rights to 
require correction by the Design-Builder and to make a claim for breach of warranty. If the Design-Builder fails to 
correct nonconfonning Work within a reasonable time during that period after receipt of notice from the Owner, the 
Owner may correct it in accordance with Section 7.9. 

§ 11.2.2,2 Thjse two-year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. j 

i l 

f I 

§ 11.2.2.3 Thjs o two year period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. 1 


§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Buil4er ljor accepted by the 
Owner. j j j j 

! | 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the OWnej- or 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction 1 or removal 
of Work that is not in accordance with the requirements of the Design-Build Documents. j 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period for 
correction of Work as described in Section 11.2.2 relates only to the specific obligation of the Design-Builder to 
correct the Work, and has no relationship to the time within which the obligation to comply with the Design-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the' 

Work. j 

§ 11,3 Acceptance of Nonconforming Work ... 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be reduced 
as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been made. 

Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the nonconformity and 
the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted Work by inaction or 
implication. / \ y" . ■ 

1 i i ' 

ARTICLE 12 COPYRIGHTS AND LICENSES t j 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those imeieqtronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors and 'owners of their; respective 
Instruments of Service, including the Drawings and Specifications, and shall retain all comtnon law, statutory and 
other reserved rights, including copyrights. Submission or distribution of Instruments of Setvice to meet official 
regulatory requirements, of for similar purposes in connection with the Project, is not to be construed as publication in 
derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and Contractors, and any other 
person or entity providing services or work for any of them. 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. 

' s l 

jj 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and . 

non-exclusive license to use the Instruments of Service sol ely and exc l us i v el y for purposes of constructing, using, 
maintaining, altering and adding to the Project, and as a prototy pical basis.for future Owner designs, providod that th e 

.-Build 
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Documents. The license granted under this section permits the Owner to authorize its consultants and separate 
contractors to reproduce applicable portions of the Instruments of Service sol el y and e xclu s ive ly-for use in performing 
services or construction for the Projec t, or as a prototypical ba sis for future Own er designq. JShould the O wner reuse 
the Documents and/or Specifications f or other P rojects, then the Arcliitect, if no t retained for the other P r oiectf sV shall 
be relieved of any liabilities arising out of the Proi ectlsj and to the extent perm itted by law the Owner will i nde mnif y 
and hold harmless the Architect from an y Clai ms arising out o f such other Proi ecttsl . , 
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§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, that 
will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license so le ly and 
e xclusiv e ly for purposes of constructing, using, maintaining, altering and adding to the Project, and as a prototypical 


i provide Ih e- Arch i t e ct; C o nsulta nt or Contractor with llieOwne r’s written a greeme nt to 
termle ss the Architect, Co nsultant <h C o ntr aetor-fromall-eostsand-expen scs, inclu di ng th e 
aims andeauses of uction assert e d b y any thi rd per s on or -e nt rty to th e extont ouch oo s to a 
foeOwneCs alterati on or u s e of th e Instrumen t s of Se rv iee. t j j ! 


§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses the 
Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for any 
of them, from all claims and causes of action arising from or related to such uses. The terms of this Section 12.3.2 shall 
not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2. 


ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance apd j 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services undeij this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written potice 
to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall have no 
liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the Work, the I 
Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the interruption and 
resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to complete, the 
remaining Work shall be equitably adjusted. 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior to 
notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Buijderj’s compensatioh for, 
and time to complete, the remaining Work shall be equitably adjusted. ; j 

ii | [ 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons ot(ier than the fault of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ writtcn notice. 

I ' j 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination. .... . . . ..- - - 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to Jhe Design-Builder, 
for the Owner’s convenience and without cause. / / '■ 

II '■ I 

i i j 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder'shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. 

r 
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§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consecutive days 
through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
employees, or any other persons or entities performing portions of the Work under direct or indirect contract with the 
Design-Builder, for any of the following reasons: ■, i 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to be 

stopped; 

.2 An act of government, such as a declaration of national emergency that requires all Work to be stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder of 
the reason for withholding certification as provided in Section 9.5.1, or becairse the Owner has not 
made payment on a Certificate for Payment within the time stated in the DeSign-ffiuild Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder’s request, 
reasonable evidence as required by Section 7.2.7. ; i 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or eritities perform jng portions 
of the Work under direct or indirect contract with the Design-Builder, repeated suspensions; delays or interruptions of 
the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than 100 percent of the 
total number of days scheduled for completion, or 120 days in any 365-day period, whichever is less. j i 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respectjto j 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice to 
the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2^1.3; . 

§ 13.2.2 Termination by the Owner For Cause 
§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, Contractors, 
or workers or proper materials; /' 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, material 
accordance with their respective agreements with the Design-Builder; ( j 
.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, 
orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools; and 
construction equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to Section 3.1.15; 

and j / 

.3 Finish the Work by whatever reasonable method the Owner may deem expedjent./Upon written request 
of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of the costs 
incurred by the Owner in finishing the Work. ' j 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section" 13.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 5 . 
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§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages incurred 
by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and damages 
exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for such 
payments shall survive termination of the Contract and are expressly included in the performance of the Work covered 
by the Design-Builder’s performance bond. 

§ 13.2.3 Suspension by the Owner for Convenience 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the Work 
in whole or in part for such period of time as the Owner may determine. 

1 | 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause for 
which the Design-Builder is responsible; or 

.2 that an equitable adjustment is made or denied under another provision of the Contract. 

§ 13.2.4 Termination by the Owner for Convenience ! j j 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause. 

i i 1 * 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall j ’ j 

.1 cease operations as directed by the Owner in the notice; i 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 
and, 

.3 except for Work directed to be performed prior to the effective date of termination stated in the notice, i 
terminate all existing Project agreements, including agreements with the Architect, Consultants, 

Contractors, and purchase orders, and enter into no further Project agreements and purchase orders, j 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive- 
payment for Work executed, and costs incurred by reason of such termination. 


ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 
§ 14.1 Claims 


§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract. The term “Claim 11 also includes other disputes and 


matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party making the Claim. f / >. ^ /' 

I ( \ 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of o/ related to the Contract in 
accordance with the requirements of the binding dispute resolution method selected in Section 3.3, within;the,time 
period specified by law. . ) ’ . j ! 


§ 14.1.3 Notice of Claims 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 

§ 14.1.3.2 Claims Arising After Final Payment After Final Payment, Claims by either the Cwncr or Design-Builder 
that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by prompt written notice 
to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision requirement as a condition 
precedent to mediation in Section 14.2.1 shall not apply. j 1 

j j . 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents. 


\ \ 
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§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that relates 
to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property arising 
under Section 10.4. 

! f 

§ 14.1.6 Claims for Additional Time j 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect of 
delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 



§ 14.1.7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or felating 
to this Contract. This mutual waiver includes j j 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, pfofit, financing, 

business and reputation, and for loss of management or employee productivity or of the services',of such 
persons, and 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, arid for loss.of.profit .except 
anticipated profit arising directly from the Work and otherwise available under this Agreement. 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination in 
accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents. 

§ 14.2 Initial Decision i 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 of the Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, unless 30 days have passed 
after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed in writing, 
the Owner shall render the initial decision on Claims. 


§ 14.2.2 Procedure / 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a written 
response to Owner within ten days after receipt of the notice required under Section 14.1.3.1. Thereafter, (he Owner 
shall render an initial decision within ten days of receiving the Design-Builder’s response: (;1) withdrawing the .Claim 
in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a comprofnise. 

! I I i 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner w|ll take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: (1) request 
additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, (3) render an initial 
decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render an initial decision 
because the Owner lacks sufficient information to evaluate the merits of the Claim. ■ 



§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information frofri 
persons with special knowledge or expertise who may assist the Owner in rendering a decision. The retention of such 
persons shall be at the Owner’s expense. j j ; 

( 5 

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to fumish.additional supporting 
data, the Design-Builder shall respond, within ten days after receipt of such request, and shrill either (1) provide a 
response on the requested supporting data, (2) advise the Owner when the response or supporting data will be 
furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or supporting 
data, if any, the Owner will either reject or approve the Claim in whole or in part. 
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§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identity any change 
in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties but subject 
to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute resolution. 


§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of Section 14.2.6.1. 

j i 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writijig that the other party 
file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the demand 
fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue binding 
dispute resolution proceedings with respect to the initial decision. , 

I ! ' 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the surety, 
if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s default, the 
Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the controversy. 


§ 14.3 Mediation ' j 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except tljoseiwaived 
as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation asaconditioh precedent to binding 
dispute resolution. 1 

I ! j 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in advance of "') 
binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days,from the date 
of filing, unless stayed for a longer period by agreement of the parties or court order. 

,, ■* \ 

§ 14.3.3 The parties shall share the mediator's fee and any filing fees equally. The mediation shall be held in the place 
where the Project is located, unless another location is mutually agreed upon. Agreements reached in mediation shall 
be enforceable as settlement agreements in any court having jurisdiction. . -i I 


ARTICLE 15 MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

The Contract shall be governed by the law of the place where the Project is located. 


§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and leggl 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents; Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole i!vitl]but written cohsenfof 
the other. If either party attempts to make such an assignment without such consent, that party ghall nevertheless 
remain legally responsible for all obligations under the Contract. j ] if 

! I ! j 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the Design-Build 
Documents. The Design-Builder shall execute all consents reasonably required to facilitate such assignment. 


§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, other 
than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for review at ' 
least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, Architect, 
Consultants, or Contractors to execute consents reasonably required to facilitate assignment/to a lender, the 
Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with this 
Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution. The 
Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents that 
would require knowledge, services or responsibilities beyond the scope of their services, j j 

l.. 
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§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 

firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or , 

certified mail or by courier service providing proof of delivery to, the last business address known to the party giving 

notice. Written notice may also be established by acknowledgements and responses exchanged via electronic 

communications such as electronic mail or any internal messaging functionality of BIM and/or,project management 

software used by the parties for the project. j 

! ! 

§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed or 
available by law. j 

1 t 

1 :> 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver 'of a right or duty afforded 
them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a breach 
thereunder, except as may be specifically agreed in writing. i i 

| i i 1 

§ 15.5 Tests and Inspections ] f 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with:the appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the Owner } 
timely notice of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements until 
after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes or 
applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

■ ! 1 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not I 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice, to 
the Owner of when and where tests and inspections are to be made so that the Owner may be present for such ! 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. 

§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs, made 
necessary by such failure shall be at the Design-Builder’s expense. 

I / \ . \ / 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required: by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. j s j • 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the Owner 
will do so promptly and, where practicable, at the normal place of testing. 

! 

§ 15.5,6 Tests or inspections conducted pursuant to the Design-Build Documents shall be ntade promptly to avoid 1 

unreasonable delay in the Work. 

§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential information 
constitutes a warranty to the party receiving such Confidential Information that the transmitting party is authorized to 
transmit the Confidential Information. If a party receives Confidential Information, the receiving party shall keep the 
Confidential Information strictly confidential and shall not disclose it to any other person ot entity except as set forth ; 
in Section 15.6.1. i 

M i I 

> m , .. ... ! • 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as required by law of 
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental entity. 

A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
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consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 


§ 1S.7 Capitalization 

Terms capitalized in the Contract include those that are ( I ) specifically defined, (2) the titles of;numbered articles or 
(3) the titles of other documents published by the American Institute of Architects. i 

1 ! 

§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. \ 

■ 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. . 


Conduct of the , 


lign-Builder’s Principals. Employees, Agents and 
Representatives 1 


The safety and security of District staff, students and the general public are of utmost priority to tlje District. 

To that end, the Arehiteet-Design B uilder shall be responsible for ensuring compliance by the Arch ite c t Design 
Build er and any employees, agents or representatives, or subcontractors of the Afeh i l e ct Design-Builder. including 
all Design Consultants, to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

jB. No. fraternizing with, threats to, or use of abusive or profane .language in the jpresence of students, .parent),_ 

visitors, or District representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violatipnsiof 
such policy shall result in a civil penalty of up to $1,000 per occur a nu eoccurrence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the Architect’:'. 

.Design-Builderis.Principals, employees, agents, and representatives, and su bcontr actors , performing work on 
District property and contractually require the same of all Design Consultants, their employees, agents, and 
representatives. No employees, agents or representatives, or subcontractors, of the Aroh i t eet and Design 
Consultants Builder having committed violent crimes, crimes against children, or crinies pf moral turpitude are 
allowed access to the District’s premises. Such SLED criminal background checks sjialljbe maintalned’on.file 
in the offices of the r es pect i v e-Arol r iteet-and-Design Con s ul t ant Builde_r_and made available to appropriate 
District personnel or the District’s legal counsel immediately upon request. ; J ! 

] ! I j 

Promotional Materials \ I I —— 

The Design Builder shall have the right to include photographic or artistic representations of the design of the 
Project among the Design Builder’s promotional and professional materials. The Design Builder 
shall be given reasonable access to the completed Project to make such representations. The District shall provide 
professional credit for the Architect and Design Builder in the District’s promotional materials for the Project. 

The Architect shall not make any representations in promotional and professional materials other than the 
identification of the District without the District’s approval of the written copy prior to submission, printing and 
distribution. This condition shall survive termination or completion of this Agreement. j j 


Formatted: Font color: Auto 


Drug-Free Workplace 


The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and supervising 
all drug-free programs in connection with the performance of this Agreement. The drug-free programs shall conform 
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to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code ofLaws as may be amended. 


Right to Audit Project 


The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreement and shall include all pricing and Charige Order (Attachment - E) 
data. Such books and records related to the work covered under this Agreement shall be maintained by the 
Architect for a period of not less than three (3) years from the date of final payment to'; the' Architect under this 
Agreement. This requirement shall also apply to any Design Consultants performing services under the Architect’s 

direction. j ——.. -. ' 

\ i 

f i 

The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at no 
additional cost to the District. This requirement shall survive termination or completion of thd Agreement. [ 

j ! i 

Traffic Control On-Site and Off-Site: The Contractor Design-Builder shall conduct its operations in a manner 
to not interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing imaximum use of; streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. The 
GontfoeteF-DesigmBijilder.shall use worker and traffic control signs and devices necessary, to comply with. Section 
VI of U.S. Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices 
for Streets and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, . 
streets, or highways when work perfonned obstructs public traffic. When such traffic areas are obstructed to any 
extent by work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers 50 
designated shall not be assigned any other duties while engaged in directing traffic. j j 

.; , " I I 

Safety Designee: The Controe t o r-Design-Builder shall designate a competent individual at the worksite Whpsc 
duty shall be the prevention of accidents and the implementation and monitoring of all OSHA construction jsafety 
standards and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, 
students, parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other 
safety barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by 
unauthorized individuals. 

Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining and 
maintaining in good standing, all licenses (including professional licenses, if any), pem^its, inspections and 
related fees for each or any such licenses, permits and/or inspections required by state,!county, city of other 
government entity or unit to accomplish the work specified in this solicitation and the contract. j 

! i : i 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuantto 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at the 
following URL: http://procur ement.sc. gov/PS/P S-irandivestmentphtmO Consistent with Section 11-57-310(B), the 
Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a subcontract, 
that person is on the then-current version of the Iran Divestment Act List 

Immigrant Workers: The "South Carolina Illegal Immigration and Refonn Act" requires all employers to verify the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and authorized 
to work. Effective January 1, 2012, all South Carolina employers are required to enroll in the,U.S. Department of 
Homeland Security’s E-Verify program and verify the status of new employees within three business days, using 
E-Verify. Failure to use E-Verify to verify new hires will result in probation for the employer or suspension/revocation 
of the employer’s business licenses. 

j J 

SC IMMIGRATION LAW. S.C. Code § 8-14-40 Compliance: Design-Builder certifies that the Design-Builder will 
comply with the requirements of S.C. Code § 8-14-10 etseg. and agrees to provide to the Owner any documentation 
required to establish either: (a) the applicability of that chapter to the contractor, subcontractor, and sub-subcontractor, 
or (b) the compliance with this that chapter by the contractor and any subcontractor or sub-subcontractor. 
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Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable at the option of the Owner 

ARTICLE 16 SCOPE OF THE AGREEMENT 
§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 AIA Document A141™--2014, Standard Form of Agreement Between Owner arid Design-Builder 
.2 AIA Document A14l™-2014, Exhibit A, Design-Build Amendment, if executed 
.3 AIA Document A141™-2014, Exhibit B, Insurance and Bonds f [ 

.4 Owner’s Req uest for Proposal s No. 1415-91 (with addenda'! and Design-Builder’sTroposal to the sa me f 

as accepted by the OwnerHorrv County Board of Education . j .- i. _ 

.5 Post-O ccupancy Require ments stated in Owner’s Request f or Proposals No . 1415-91. -*-{ Formatted: AIA Body Text Indented 

i i 

This Agreement entered into as of the day and year first written above. i j 

OWNER (Signature) 

John K_ Gardner, Chief Financial Officer 
(Printed name and title) 

i . .... .. . 1 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Wednesday, November 18, 2015 9:48 PM 
Keith R. Powell 

Aaron Thomas (athomas@metconus.com)' 
RE: HCS contracts forms 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith, 

My thoughts are outlined below in red. I have done my best but these requests cost money that we don't have in the 
job. ' 

Robbie 

From: Keith R. Powell [mailto:kpowell@childs-halligan.net] 

Sent: Wednesday, November 18, 2015 6:13 PM 
To: Robbie Ferris 
Subject: HCS contracts forms 
Importance: High 

Robbie - Following a lengthy discussion with the HCS, attached are the two main documents marked up again. Also 
attached is a PDF I just got containing information about two topics referenced in the drafts, which I wish had been 
provided months ago. 

You should carefully review these, especially highlighted areas. Three key issues: 

1. HCS wants to maintain the May 1 substantial completion date that is in the consciousness of the public and the 
board, unless and until the Board agrees to a change, I don't feel like this request is reasonable in addition the 
schedule is not totally within my control. Our subcontractors bid the work in accordance with the schedule we 
published. Our schedule was in accordance with the RFP. To accelerate the schedule our subs will have to work 
nights and weekends or supplement their staff, which is costly. 

I assume this is would be very distasteful to the Board but after contracts are signed we would be willing to put 
together a cost to accelerate the projects and complete the work by May 1 st . Assembling a cost to accelerate 
and developing a new schedule would take tremendous effort and time so it would need to be done after 
contracts are executed. I know you had your reasons but I wish HCS had signed the permit applications when we 
had requested, this would have made your request to accelerate the project much easier to manage. I am so 
very sorry but the only way I know to accelerate the schedule. 

2. HCS also wants to be able to use the designs as prototypes for the future, another topic which I wish had been 
brought up sooner but one to which they attach obvious importance. They wanted to "own the plans" but I 
have tried to convert this to a license to use it as a prototype, recognizing the SC Architecture board's policy on 
the same requires re-sealing of re-used plans anyway, and also recognizing that there is no need for HCS to 
"own" the copyright to your work to the extent you may want to copy your own work elsewhere. Our company 
policy is that we do not grant ownership of drawings unless we are paid up front for those rights. We could 
quote you a fee for that however what we typically see is at the time of re-use we would negotiate a contract 
for the re-use of the plans. We typically charge re-use fee of approximately 6% for a high performance building. 
In addition, we would need to approve the contractor and key mechanical and electrical subcontractors. 

3. HCS does not want to pay for "proposal prep" although they are agreeing to being billed for the part of your 
work that is carrying forward into the end product, so you will see that noted. While HCS has no obligation to 
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pay for proposal prep as we requested the AIA document allows for proposal prep work to be invoiced at 
contract signing because there is a recognition of the massive effort a design build proposal takes. If we must 
wait to submit for proposal prep and SD's with our first application for payment we cannot object however I 
would humbly request that if HCS has the ability to pay us for proposal prep, SDs and preconstruction in 
accordance with the standard AIA contract that HCS allow us to invoice when the contract is signed. If you allow 
us to invoice at contract signing and If HCS can commit to us receiving payment within two weeks of the contract 
signing you can simply add $5000.00 per job to the owner contingency. This is approximately equal to the 
interest we would pay our bank if we borrowed the money on our line and if we had to wait for payment in 
accordance with the normal payment cycle in the contract. 


I realize we will need to discuss these issues tomorrow, which is why planning to sign something at 3 pm probably 
wouldn't work given that I have to make 5 sets to cover all the projects, and can't do that until terms are settled. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


REDACTED 
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REDACTED 


Begin forwarded message: 

From: Robbie Ferris <RFerris@sfla.biz> 

Date: November 18, 2015 at 9:47:49 PM EST 
To: "Keith R. Powell" < kpow ell@childs-halligan.net> 

Cc: "Aaron Thomas (athomas@metconus.com) " < athom a s@metconus.c om> 

Subject: RE: HCS contracts forms 

Keith, 

My thoughts are outlined below in red. I have done my best but these requests cost money that we 
don't have in the job. 

Robbie 

From: Keith R. Powell [ mailto:kpowellO)childs-halliqa n.nef| 

Sent: Wednesday, November 18, 2015 6:13 PM 

To: Robbie Ferris 

Subject: HCS contracts forms 

Importance: High 

Robbie - Following a lengthy discussion with the HCS, attached are the two main documents marked up 
again. Also attached is a PDF I just got containing information about two topics referenced in the drafts, 
which I wish had been provided months ago. 

You should carefully review these, especially highlighted areas. Three key issues: 
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1. HCS wants to maintain the May 1 substantial completion date that is in the consciousness of the 
public and the board, unless and until the Board agrees to a change. I don't feel like this request 
is reasonable in addition the schedule is not totally within my control. Our subcontractors bid 
the work in accordance with the schedule we published. Our schedule was in accordance with 
the RFP. To accelerate the schedule our subs will have to work nights and weekends or 
supplement their staff, which is costly. 

I assume this is would be very distasteful to the Board but after contracts are signed we would 
be willing to put together a cost to accelerate the projects and complete the work by May 1 st , 
Assembling a cost to accelerate and developing a new schedule would take tremendous effort 
and time so it would need to be done after contracts are executed. I know you had your reasons 
but I wish HCS had signed the permit applications when we had requested, this would have 
made your request to accelerate the project much easier to manage. I am so very sorry but the 
only way I know to accelerate the schedule. 

2. HCS also wants to be able to use the designs as prototypes for the future, another topic which I 
wish had been brought up sooner but one to which they attach obvious importance, They 
wanted to "own the plans" but I have tried to convert this to a license to use it as a prototype, 
recognizing the SC Architecture board's policy on the same requires re-sealing of re-used plans 
anyway, and also recognizing that there is no need for HCS to "own" the copyright to your work 
to the extent you may want to copy your own work elsewhere. Our company policy is that we 
do not grant ownership of drawings unless we are paid up front for those rights. We could quote 
you a fee for that however what we typically see is at the time of re-use we would negotiate a 
contract for the re-use of the plans. We typically charge re-use fee of approximately 6% for a 
high performance building. In addition, we would need to approve the contractor and key 
mechanical and electrical subcontractors. 

3. HCS does not want to pay for "proposal prep" although they are agreeing to being billed for the 
part of your work that is carrying forward into the end product, so you will see that noted. While 
HCS has no obligation to pay for proposal prep as we requested the AIA document allows for 
proposal prep work to be invoiced at contract signing because there is a recognition of the 
massive effort a design build proposal takes. If we must wait to submit for proposal prep and 
SD's with our first application for payment we cannot object however I would humbly request 
that if HCS has the ability to pay us for proposal prep, SDs and preconstruction in accordance 
with the standard AIA contract that HCS allow us to invoice when the contract is signed. If you 
allow us to invoice at contract signing and if HCS can commit to us receiving payment within two 
weeks of the contract signing you can simply add $5000.00 per job to the owner contingency. 
This is approximately equal to the interest we would pay our bank if we borrowed the money on 
our line and if we had to wait for payment in accordance with the normal payment cycle in the 
contract. 

I realize we will need to discuss these issues tomorrow, which is why planning to sign something at 3 pm 
probably wouldn't work given that I have to make 5 sets to cover all the projects, and can't do that until 
terms are settled. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.ohilds-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If 
you have received this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you 
receive this message in error, please notify us by telephone as listed above immediately. 

REDACTED 
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Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Wednesday, November 18, 2015 6:14 PM 

To: 

William F. Halligan 

Subject: 

FW: HCS contracts forms 

Attachments: 

Standard HCS Const Contract Lang.pdf; 673757_2 141 main - Working Draft - (l).docx; 
673449 EX A.docx 

Importance: 

High 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Keith R. Powell 

Sent: Wednesday, November 18, 2015 6:13 PM 
To: Robbie Ferris ( RFer ris@ sfla.biz ) 

Subject: FiCS contracts forms 

Importance: High 

Robbie - Following a lengthy discussion with the HCS, attached are the two main documents marked up again. Also 
attached is a PDF I just got containing information about two topics referenced in the drafts, which I wish had been 
provided months ago. 

You should carefully review these, especially highlighted areas. Three key issues: 

1. FICS wants to maintain the May 1 substantial completion date that is in the consciousness of the public and the 
board, unless and until the Board agrees to a change. 

2. FICS also wants to be able to use the designs as prototypes for the future, another topic which I wish had been 
brought up sooner but one to which they attach obvious importance. They wanted to "own the plans" but I 
have tried to convert this to a license to use it as a prototype, recognizing the SC Architecture board's policy on 
the same requires re-sealing of re-used plans anyway, and also recognizing that there is no need for HCS to 
"own" the copyright to your work to the extent you may want to copy your own work elsewhere. 

3. HCS does not want to pay for "proposal prep" although they are agreeing to being billed for the part of your 
work that is carrying forward into the end product, so you will see that noted. 

I realize we will need to discuss these issues tomorrow, which is why planning to sign something at 3 pm probably 
wouldn't work given that I have to make 5 sets to cover all the projects, and can't do that until terms are settled. 

l 


PAPR-004151 



Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-dlsclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 
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PAYMENT PROCEDURES (Exhibit F) 



v ,• S •" </ • 


PROJECT NUMBER: 


PROJECT NAME: 


- /" Payment Requests : 

An itemized payment request shall be submitted to the District by the 25 m day ol each month that payment Is being requested and at completion o( the project, using Ihe form provided 
by Ihe District, The payment request shall not include a) any work anticipated lo be completed but not completed by the end of each month being requested; b) any materials nol incorporated 
l into the work lo be performed except those properly stored as stated in Ihe Contract Agreement, c) any damaged, used, inferior or substituted materials not meeting the requirements and 
) standards of Ihe contract; nor d) any amounts the Contractor does not intend to pay to any subcontractor or supplier, where performance or material quality is in question or any other 
v dispute is pending. 

If, upon review of Ihe payment requesl and based upon Ihe best determination of Ihe District, the amount requested does nol accurately represent, in the District's opinion, the progress 
| ol the completed work lo be performed in Ihe Scope of Work (Exhibit A), Ihe District shall have Ihe right lo adjust Ihe payment request to more accurately reflect the percentage of completed 
work/services. The District shall approve and authorize payment to Ihe Contractor no more often than once monthly. For projects less than forty-live (45) days in duration, payment shall 
be made once upon completion ol Ihe work and clean-up of Ihe worksite. 

Payment by the District of undisputed amounts shall be mado by the IS 111 day of Ihe following month il request is received by Contractor by Ihe 25" 1 of the month. If payment requesl 
is nol received by Ihe 25“, Ihe payment will be made within thirty (30) days from (he date Ihe Dislrict receives Ihe payment request, 


fM 


^P ayment Withholdin g: 


The Districl may decide not to approve or process the Contractor's payment request or, because of subsequently discovered evidence or observations, may nullify Ihe payment request, 
in whole or in part, to such exlenl as may be necessary to protecl Ihe District from loss. The Districl shall notify the Contractor the reason for non-payment. The payment request in dispute 
or amount withheld shall remain unpaid, without interest accrual, until such lime as the Contractor and Ihe Dislrict resolve the dispute or the conditions resulting in non-paymenl. 


Payment at Pro ject Completion: 

When the Contractor considers all v/ork in Ihe Scope of Work (Exhibit A) completed, the Contractor shall submit a final payment requesl along with all final documents required by the 
Dislrict. The Districl shall inspect the work and, if Ihe Dislrict agrees that all work is complete and appears to be in conformance with Ihe conlracl documents, Ihe Districl shall process Ihe 
final payment, less any amounts Ihe Contractor may owe to Ihe Dislrict, Ihe Engineer or regulatory authority. 

Payment at Tormjnatlon: 

When termination is predicated upon cause, the Contractor shall nol be entitled to further payment until all other obligations related to completion of the work by Ihe Dislrict are fulfilled 
and it is determined by Ihe District a balance of Ihe contract price is remaining and the Contractor Is entitled lo such payment lor performance of work in accordance with Ihe contract 
documents prior to termination. If costs to finish the work exceed the unpaid balance, the Contractor shall pay Ihe difference lo Ihe Dislrict. The amount to be paid the Districl, shall survive 
termination of Ihe Contract Agreement as addressed below. 


R ecovery of Sums Owed : 

Whenever any sum of money is recoverable from or payable by the Contractor lo the Dislrict, Ihe Engineer or any regulatory authority, Ihe amount may be deducted from any payment 
to the Contractor under this contract or any other contract between Ihe Contractor and Ihe Districl at Ihe time. Should Ihe amount owed/recoverable be greater than the amounts yel payable 
to the Contractor, Ihe Contractor shall reimburse the Districl for all remaining amounts, Tho Districl shall have the right to declare any busi ness en tity operated b y the C onlract or as 
non-reso onsiblo from any future contract awards u ntil all a mounts due to the District are paid In fu ll. 


The Contractor and Districl agree lo Ihe payment requesl procedures Idenlified herein as an Integral part ol Ihe Contract Agreement, 


End of Exhibit F (Except for Form Provided) 


HCS CC-fhhMF (9T2012) 


Contraclof Initials.„„ Dtslnct tmti.'its*„ 
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CHANGE ORDER PROCEDURES (Exhibit E) 




PROJECT NUMBER: 

PROJECT NAME; 


Following are the requirements for Chengs Order procedures: 

Changes Requ i red In the Work : All difficulties Inherent in construction work cannot be foreseen during design and solicitation of a project; therefore, the District reserves the right to make 
changes in the work without invalidating the Contract Agreement. The Contract Agreement shall not be substantially amended or varied nor shall a change In contract price or contract time 
be effected without execution of a Change Order. In the absence of total agreement between the Contractor and the District on the terms of any Change Order, the District has the right to 
Issue a Construction Change Directive (CCD) as a directive which shall have the same force and effect as a Change Order on the Contrac tor's perfor m ance and in effecting the change to 
the Contract Agreement. Any changes authorized shall be performed under applicable provisions ol the Contract Agreement, and the Contractor shall proceed promptly to execute the 
work as described. II the Contractor defaults or neglects to execute a change In the work, the District shall have all remedies stated in the contract documents and afforded by the District's 
Procurement Code and the law, including notification to the Surety. 

Change Order Cost Adjustments : When the District determines a change lo the work is necessary, a request for pricing will be submitted to the Contractor. The Contractor shall reply 
promptly with an itemized cost to complete such work using the Contract Change Pacing form herein. The District shall have the right to make any changes to the pricing deemed appropriate 
and in accordance with prevailing industry rates and other requirements of the contract documents. Any adjustment to the contract price shall approximate the actual, un-lnflated costs to 
the Contractor or subcontractor with all costs Justifiable with prevailing standards Including reasonable overhead and profit and shall be based on: 

A. A total sum pr opert y Ite mized and supported by sufficient substantiating data to permit evaluation, adjustment, and approval by the District. 

B. Unit or incremental pricing stated in the original quote as negotiated and agreed upon between the District and the Contractor. 

C. Any allowances lor Contractor's purchase of materials, equipment or processes or lor other specified work as established in the contract documents or otherwise required by the 
District through a properly executed Change Older for which the Contractor shall supply Invoices of actual costs for reimbursement by the District. 

If the Contractor does not respond promptly with an Itemized eslimale ol the change in contract price or contract time when notified by the District of the change in work, the method and 
amount of the adjustment shall be determined by the District on the basis of reasonable costs or savings attributable to the change in work. If the Contractor does not agree with the change 
In contract price or contract time stated in the issued directive and cannot resolve the disagreement through the informal complaints process with the District’s Construction Manager, the 
Contractor may pursue the steps (or a contract controversy as outlined In the District's Procurement Code. Disagreement with any change In contract price or the Initiation bv the 
Contractor of the complaint or contract controversy claims process shall not give rise to a right on the part of the Contractor or any subcontractor to delay or postpone the 
work descri bed In the Change Order tor directive ) , 

Change Order Allowable Pricing : For any change In contract price, the Contractor shall provide, Itemize, and justify with appropriate supporting data, direct costs attributable to the 
change. Direct costs attributable to the change In work shall be limited to the following: 

A. Costs of materials, equipment and processes lo be incorporated info the work including costs of shipping, handling, fabricating, sales tax (8% required In Horry County and 9% within 
certain incorporated parts of the CIV otMyrtle Beach as of August 1,2009), or other such costs Inherent in the provision and delivery of such materials, equipment and processes by 
the supplier or manufacturer. 

B. Costs of direct labor based on actual houriy labor rates multiplied by the actual work hours required lo accomplish Ihe change in work when suc h cha nge In wo r k results In additional 
contract time or labor . No Contractor or subcontractor shall ask for direct labor costs, when work required can be accomplished with (he existing work force, in conjunction with other 
concurrent work, and during the current approved contract time. The houriy labor rate lor any additional contract time or laborers shall be actual hourly rates not to exceed thirty dollars 
($30) per hour unless documented proof ol payment ot a higher hourly rate for a specific skilled laborer is approved by the District prior lo Change Order execution. 

C. Costs of fringe benefits for additional direct labor, including social secunly, unemployment or other taxes, health and workeis' compensation insurances, or other benefits required by 
agreement, custom or applicable laws. Such Iringe benefit rate shall not exceed tW8nty-eight percent (28%) and the District has the right lo request itemized documentation proving 
the fringe benefit rate used. 

D. Costs of machinery or equipment rented or leased in the short term specifically for completion of the additional work to be performed. Such equipment rented/leased shall not customarily 
be owned by the Contractor or any subcontractor affected by the change but shatl be necessaiy to tha accomplishment of Ihe work required. Copies ot Invoices lor such rental shall 
be provided to document the cost of rental or tease of machinery or equipment. The District shall not pay tor use of Contractor- or subcontractor-owned equipment or machinery, which 
costs are included in the overhead computation. 

E. Costs of permits or inspection fees directly attributable (o the change In work and not included as part of the Contractor’s requirements nor attributable to the Contractor's non¬ 
performance or non-conformance to the Contract Agreement. 

F. Other such direct costs directly attributable to the work and approved by the District. 

G. Any additional cost resulting (rom an amendment to performance and payment bonds but in no event more than one percent (1%) after application of overhead and profit provided for 
elsewhere. The Contractor shall be responsible for notifying the Surely of any changes in Ihe contract price, If required by the Surety. 

Costs itemized shall not exceed the unit costs as listed in the most current issue ot Means Construction Cost Data or actual costs justified lo the satisfaction of the District. 

Unall owable Costs : Any costs which may be perceived by the Conlractor to be indirectly attributable lo a change In work shall not be Included in direct costs but shall be considered pad 
ol the overhead and profit rate applied to direct costs, Such costs not to be included in direct costs shall be, by way of illustration and not limitation: 

A. Labor hours and fringe benefit costs ot the worksite superintendent(s) when such costs were Included, or should have been included, in the original bid submitted or result from the 
Contractor's inability to meet the approved schedule or required completion date. The Contractor must prove, lo the satisfaction ot the District, such additional costs are directly 
attributable to any extension of time beyond the last approved completion date. An Increase in contract price (or additional site supervision shall be at the Districts sole discretion. 

B. Perceived additional costs attributable to Ihe Project Manager or supervision and coordination of subcontractors, suppliers or Contractor employees. 

C. Costs related to use, rental, purchase or replacement of equipment generally or customarily necessary to accomplish Ihe work but not to be incorporated into the work such as, by way 
ot illustration and nol limitation, hand tools, generators, cleaning equipment, scaffolding, signage, fencing, vehicles, (uel, and so forth. 

D. Transportation or travel costs related to the transporting ol hired or contracted supervisors, workers or subcontractors to and Irom the worksite or between worksites or to pick-up and 
deliver materials, equipment and processes to the worksite by the Contractor's or subcontractor's own forces including parking, tolls, tines, meals, per diem, hotel, living expenses, or 
other such costs. 

E. Costs attributable to expediting delivery of materials, equipment or processes including telephone calls, facsimile transmissions, copying, employee labor and benefits, and so forth. 

F. Costs attributable to maintaining a local office, home office or corporate office as well as office staffing, equipment and consumables, and so forth. 

G. Costs tor maintaining on-site facilities, Including work trailers, telephones, computers, licenses, temporary utilities, and so forth. 

H. Contracted services such as accountants, payroll service providers, attorneys, catering and so forth. 

I. Catering or vending services, portable toilets, dumpsters, and so forth. 

J. Other such indirect costs ot doing business or costs normally considered Inclusive in overhead. 

Allowable Overhead and Profit Charges : Additional overhead and profit attributable to the change in contact pricing shall nol exceed Ihe following: 

A. For work performed by the Contactor's own forces, a maximum ot ten percent (10%) ol the allowable direct costs or the unit pricing negotiated at thB time of award. 

B. For work performed by a subcontractor's own forces, a maximum o( ten percent (10%) ol the allowable direct costs. 

C. For work performed by a subcontractor, overhead and profit ot a maximum ot five percent (5%) is allowable by the Contactor lor administration of the sub-contact 

End of Exhibit E (Except lor Forms Provided) 

HCS-CC-Exhibit £ (9/20t2| Contractor Initials. District Inrtiais:_ t 
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Document A141™ - 


2014 
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Design-Build Amendment 

i 


This Amendment is incorporated into the accompanying AIA Document A141™—2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the ^ -twentieth* 

)i day of « November >> in the year « two thousand fifteen » (the “Agreement”) 

(In words, indicate day, month and year.) 

for the following PROJECT: 

(Name and location or address) 

New Carolina Forest Middle School per Owner’s Request for Proposals No. 1415-9land 
the Design-Builder’s p ro posal to th e Owner pursuant to Owner’s Solicitation No. 1415- 1 

31 


ADDITIONS AND DELETIONS t 
The author of this document 
'has added information 
jneeded for its completion. 
The author may also have 
.revised the text of the 
•original AIA standard form. 
iAn -Additions and Deletions 
jReport thatj notes added 
‘information as:well as 
;revisions to the standard 
ifortn text ie available. from 
(the author and should be r 
reviewed. 


This document has important 
legal consequences. 
Consultation with an 
attorney is encouraged with 
respect to.-its dom^letion 
lor modification! j 

: I j 

Consultation with an 
attorney is also encouraged 
with respect to., 
professional licensing 
requirements in the 
jurisdiction where the j 
Project is located. 


FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

The Owner and Design-Builder hereby amend the Agreement as follows. 
TABLE OF ARTICLES 



THE OWNER: 

(Name, legal status anti address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. j 

335 Four Mile Rd. 

| Conway, SC 295286 

THE DESIGN-BUILDER: 

(Name, legal status and address) 


A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 



A.5 COST OF THE WORK 
ARTICLE A.1 CONTRACT SUM 

§ A.1 .1 The Owner shall pay the Design-Builder the Contract Sum in current funds for the 
Design-Builder’s performance of the Contract after the execution of this Amendment. 

The Contract Sum shall be one of the following and shall not include compensation the 
Owner paid the Design-Builder for Work performed prior to execution of this 
Amendment: 


ELECTRONIC COPYING of any 
portion of this AIA* Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 


AIA Document A141" - 2014 Exhibit A. Copyright ° 2004 and 2014 by The American Institute of Architects. All rights reserved. WARtJIHO, This 
AIA 1 Document is protected by U.H. Copyright haw and international Treaties. Unauthorized reproduction or distribution of this AIA 
Document, or any portion of it, ir-ay result in severe civil and criminal penalties, and will be proaeexted to the maximum extent possible 
under the law. This draft was produced by AIA software at I<s22:46 on 12/02/2014 under order No_0SS1642066_l which expires on 06/22/2015, 
and is not for resale. 

User Motes 1 (1381527406) 
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(Check the appropriate box.) 


[ « X » ] Stipulated Sum, in accordance with Section A. 1.2 below 


§ A.1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sum shall be :<forty-five million nine hundred thirty thousand two hundred twenty-seven 
dollars ($ <<45,930,227.00), subject to authorized adjustments as provided in the Design-Build Documents. 

| t .. 

§A.1.5 Payments j — 

§ A,1.5.1 Progress Payments 

§ A.1.5,1.1 Based upon Applications for Payment submitted to the Owner by the Design-Buildef, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. 

§ A.1.5,1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month. I 

■ I I i 

§ A.1.5.1.^[HCS TO PROVIDE ASAPlJVovided that an Application for Payment is received not later than the « » day 
of tlie month, die Owner shall make payment of the certified amount to the Design-Builder not later than the « » day 
of the « » month. If an Application for Payment is received by the Owner after the application date fixed above, 
payment shall be made by the Owner not later dian « » ( « » ) days after the Owner receives the Application for 
Payment. 

(F e d e r al . stat e or load l aws may require payment within a ce rt a i n - p e r i od of time.) 

§ A.1.5,1.5 With each Application for Payment the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum aihorig 
the various portions of the Work. Compensation for design services, if any, shall be shown separately. The schedule 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner may! 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the Design- 
Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance with ' 
Sections A. 1.5.1.4 or A. 1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amount^ V 
previously paid. Such examinations, audits and verifications, if required by the Owner, will! be performed -by the 
Owner’s auditors acting in the sole interest of the Owner. 

§ A.1.5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advapeeipayments to 1 
suppliers for materials or equipment which have not been delivered and stored at the site, i 


j Forma tted: Highlight 
j Formatted: Highlight 

i 


§ A.1.5.2 Progress Payments—Stipulated Sum 

§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. / 

I j 

§ A.1.5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall be \ 
computed as follows: 1 ! . , 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share ! of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainagd of «three and one/half »| 
percent ( «3.5 » %) on the Work. Pending final determination of cost to the ©wner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

AIA Document A141" - 2014 Exhibit A. Copyright ° 2004 and 2014 by The American Institute of Architects. All rights reserved. HA rhino : This 
AIA* Document is protected by 0.3. Copyright Daw end International Treaties. Unauthorized reproduction or distribution of this AIA 
Document, or any portion of it. may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent posGlble 
under the lav. This draft was produced by AIA software at I4t22i46 on 12/02/2014 under order No.055i642066__i which expires on 06/22/2015, 
and ia not for resale. 

User Hofcest (13B152 , 7406) 
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.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of «thrce and onc-hatf» percent («3.5» %); 

.3 Subtract the aggregate of previous payments made by the Owner; and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Section 9.5 of the 
Agreement. 

] i 

§ A.1.5.2.3 The progress payment amount determined in accordance with Section A.1.5.2.2 shall be further modified 
under the following circumstances: 

.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase (the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 

(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantial 
Completion of Work.) 

.2 Add, if final completion of the Work is thereafter materially delayed through nofault of the Design- 
Builder, any additional amounts payable in accordance with Section 9.10.3 of the Agreement. 

!! 

§ A.1.5,5 Final Payment i ; ! ! 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Otaer to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 1 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 


ARTICLE A.2 CONTRACT TIME ... i 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized 
adjustments, for Substantial Completion of the Work. 

' | 

jj A.2.2 The Design-Builder shall achieve Substantial Completion ofThe Woric as follows: 

(Insert number of calendar days. Alternatively, a calendar date maybe used when coordinated with the date of 
commencement. If appropriate, insert requirements for earlier Substantial Completion of certain portions of the 
Work) 


I..{ Formatted: Not Highlight 


■No later than May 1,2017. ._ _... ... . ---{Formatted: Highlight 

, subject to adjustments of the Contract Time as provided in the Design-Build Documents. j { V 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Conmlelion on lime orfor 
bonus payments for early completion of the Work) j j | ( 

!... L...... I .1 , 

«Liquidated damages per A141-2014. » 

ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED ' 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91.: 


§ A.3.1.5 Allowances and Contingencies: ! / 

(Identify any agreed upon allowances and contingencies, including a statement of their bas')s.) j 

] I 

/I Allowances .j j 


Formatted: Not Highlight 


Owner Furniture Allowance $ 1 .500,000 


Formatted: Not Highlight 
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Owner Hardware Allowance $ 350,000 

Owner Controls Allowance $ 650,000 

Owner Fire Alarm Allowance $ 750,000 

Owner Special Inspections All $ 150,000 

Owner Commissioning Allowance $ 125,000 

Owner Technology Allowance $ 1 ,865,000 
Owner Landscaping Allowance $200,000 

i I 

.2 Contingencies 

Owner contingency's currentlyNot in Contract and amounts will be determined by Modification 
§ A,3.1.6 Design-Builder’s assumptions and clarifications: 


^Pursuant to the Proposal accepted by the Horry County Board of Education on Nc 


iJ—- 


Formatted: Not Highlight 

i- - 

--{Formatted: Highlight 


ID 


ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
§ A.4.1 The Design-Builder’s key personnel are identified below. 

(Identify name, title and contact information.) 

Carolina Forest Middle School: j 

Superintendent: Mark Branch 
Project Manager: Charlie Rollins 
Assistant Superintendent: Gary Pipkin 

§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: 
(List name, discipline, address and other infonnation.) 

SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 

: 

ARTICLE A.5 COST OF THE WORK 
§A.5.4 Other Agreements 


§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. 

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the \ j 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner jrpon the OwnerVwritten 
request. i i 

Ml 

§ A.5.5 Accounting Records 

The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract andjto substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts, Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to tire Contract. Thp Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. j f 

§A.5.6 Relationship of the Parties j 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner, to 
furnish efficient construction administration, management services and supervision; to furnish at all times an 


\ 


\ 

\ 
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adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) 

«John Gardner, Chief Financial Officer »« » 
(Printed name and title) 


DESIGN-BUILDER (Signature) j 

'Robert Ferris, A uthorized Member« »« »_ 

(Printed name and title) 

! i 

I ' 



J 



/ 


I 

i 

I 


\ \ 
) 1 
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AIA Document A141 TK - 2014 


Standard Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as of the 19th day of ((November^ in the year two thousand fifteen (2015). >> ! 
(In words, indicate day ; month and year.) ! 


BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd | PO Box 260005 

Conway, SC 29528 

District Office Phone 843.488.6700 

and the Design-Builder: 

(Name, legal status, address and other information) 


. “ ' * | 

I .. .. „. _ .I 

ADDITIONS AND DELETIONS» The 
;author of this document has 
ladled information needed for 
> jits completion. The author 
{ may also have revised the 
;text of the original AIA 
;standard fofcm.jAn Additions 
I and Deletions heport that 
noties added; information as 
[weljl as revjlsibns to the 
’standard foirm text is 
{available from the author and 
'Should be reviewed. 


pIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

for the following Project: 

(Name, location and detailed description) 

New Carolina Forest Middle School« 

(per Owner’s Request for Proposals No. 1415-91) 

Note: references to Owner’s Request for Proposals No. 1415-91 include its addenda. 
The Owner and Design-Builder agree as follows. 


This document has important 
legal consequences. ; 

Consultation with an 
attorney is eneburaged-^with 
respect to its completion or 
modification. j ! 

[consultation witjh an 
attorney is alsb encouraged 
with respect to professional 
licensing requirements' in. 
the jurisdiction where the i 
Project is located. | 



ELECTRONIC COPYING of any 
portion of this AIA Document to 
another electronic file is 
prohibited and constitutes a 
violation of copyright laws as 
set forth in the footer of this 
document. 
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2 COMPENSATION AND PROGRESS PAYMENTS 

3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 

4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 

5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 

6 CHANGES IN THE WORK 

7 OWNER'S RESPONSIBILITIES 

8 TIME 

9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 

10 PROTECTION OF PERSONS AND PROPERTY 

11 UNCOVERING AND CORRECTION OF WORK 

12 COPYRIGHTS AND LICENSES 

13 TERMINATION OR SUSPENSION 

14 CLAIMS AND DISPUTE RESOLUTION 

15 MISCELLANEOUS PROVISIONS 

16 SCOPE OF THE AGREEMENT 
TABLE OF EXHIBITS 

A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS 



ARTICLE 1 GENERAL PROVISIONS 
§ 1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section l.l. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable" or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner‘s 
design documents" where appropriate.) 


§ 1,1.1 The Owner’s program for the Project: j j 

(Set forth the program, identify> documentation in which the program is set forth, or stale the manner in which the 
program will be developed.) • • 

j ■; 

I «Per "Design Requirements" published for Solicitation No. 1415-91and . .Design-Builder’s Proposal to Owner 
■ pursuant to Solicitation No. 1415-9T selected bv the Horry County Bo ard of Education on Nove mber 2. 20151 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner's design requirements, 
including any performance specifications for the Project.) 


I « Per "Design Requirements" published for Solicitation No, 1415-91 and D esien-B uilder’s Pro posal to Owner 
| pursuant to Solicitatio n No. 1415-9 selected by th e Ho rry County Board of Educati on on November 2. 2015. 1_. 

§ 1.1.3 The Project’s physical characteristics: j ) 

(identify or describe, if appropriate, size, location, dimensions, or other pertinent information, ‘such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability ofiiublic and private utilities 
and sendees; legal description of the site; etc.) 

. ... i 

« Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’ s Proposal to Owner 
[ pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on Nov ember 2 . 2015. . 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner's Sustainable Objective for the Project such as Sustainability Certification) benefit to] the, 
environment, enhancement to the health and well-being of building occupants, or improvement of energy Efficiency. If 
the Owner identifies a Sustainable Objective, incorporate AIA Document A14 ! 1M -2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner ’s Sustainable Objective.) 

I j 

I « Per "Design Requirements" published for Solicitation No. 1415-91 and D esign- Builder’s Proposal to Owner 
I pursuant to Solicitation No.1415-91 selected bv the Horry C ounty Board of Education o n November 2. 2015.. 


§ 1 - 1.5 


« Number not used. » 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 
(Provide total for Owner’s budget, and if known, a line item breakdown of costs.) 


f 

I 

; 


,« Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2, 2015.» 


§ 1.1.7 The Owner’s design and construction milestone dates: Per "Design Requirements" published for Solicitation 
No.1415-91 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractor's at the 
Design-Builder’s cost: j i 

.1 Architect 


| j 

«SFL+A Architects, P.A. 333 Fayetteville Street Suite 225, Raleigh, NC 27601. » 


l . 


Consultants 


I 


j 

j 


«Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91.» 


.3 Contractors 

/ 

.. i . f 

<< Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91. 

j j 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preservation 
requirements.) 
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« Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required, Article 3) 
includin g all post-occupanc y requirements published i n file solicitation as amended by addenda. 

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

t i 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes', rules and regulations, or 
lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

( j 

§1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shallexecute aModificationin 
accordance with Article 6. 

1 j 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any Other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use AIA Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1: 

Executive Director of Facilities (or a designee identified in writing by the owner.) 

Horry County Schools 
Facilities Department, 1160 E Highway 50 
Conway, SC 29526 » 

<<843.488.6965 » 


| ,«To be determined by Owner. If retained, such c onsultants wi ll be identifi ed pro m ptly.. » 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2 
(List name, address and other information.) j i 

1 \ 

Robbie Ferris, S.C. AR.6106 
FJRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225, Raleigh, NC 27601 
919-573-6350 


§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written notice 
to the other party. 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the methpd of binding dispute 
resolution shall be the following: { 1 

I l 
- i 
\ ; 

[ ] Litigation in a court of competent jurisdiction, nonjury before a circuit judge in Horry County, SC. 




§ 1.2.2 The persons or entities, in addition to the Owner's representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 

| _«Owner may utilize third party project management which wi ll also re ceive subm ittals. WA » 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 
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§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (I) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. r 

§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents shall 
not be construed to create a contractual relationship of any kind between any persons or entities other than the Owner 

and the Design-Builder. j i 

■ 

§ 1.4.3 The Work. The term "Work” means the design, construction and related services requited to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder, The Work may 
constitute the whole or a part of the Project. j j 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work perforiircd under .the > 

Design-Build Documents may be the whole or a part, and may include design and construction by the Owner;and by 
separate contractors. 1 j j J 

! ’ * ' i 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now. known 
or later developed, of the tangible and intangible creative work performed by the Design-Builder, Contractor(s), 

Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, without 
limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar materials; 

§ 1.4,6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product da a, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 

§ 1.4,7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner” means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction or 1 
construction management, and such employees may, from time to time, perform various tasks or duties for or on 
behalf of the Owner under this Agreement. However, it is specifically understood that the Owner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreement as a design 
professional or specially skilled and knowledgeable construction industry member or construction manager, and this 
principle applies regardless of the Owner’s position titles or office division titles as may beiappilicable to such; 
employees. I j 

I I .. 1 _ i 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is referred 
to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. 


§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all or 
a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide jhe required 
professional services. J / 

§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 



j 


1 

.1 
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§ 1.4.11 Contractor. A Contractor is a person or entity performing all ora portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 


§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." 

1 s 

§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of lime, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

j i 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day Unless otherwise 
specifically defined. j 


i 


! ' 


§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A. 1 of the Design-Build Amendment. 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment 
§ 2.1.1 Unless otherwise agreed, payments for Work performed prior to Execution of the Design-Build Ajncndment 
shall be made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build 
Amendment, the Owner shall compensate the Design-Builder as follows: j 

(Insert amount of, or basis for, compensation, including compensation for any Sustainability Seiyi.ces, .or indicate the 
exhibit in which the information is provided. If there will be a limit on the total amount of compensation for Work 
performed prior to the execution of the Design-Build Amendment, state the amount of the limit.) 


The Design-Builder may invoice the Design-Builder may invoice the owner for (1) Preconstruction estimating and 
bidding and (2) Schematic Design Work performed prior to the execution of the Design-Build Amendment. This 
amount is within and part of the price agreed in the Design-Build Amendment. The costs of competition in 
Solicitation No.1415-91 are not reimbursable. 

§ 2.1 number not used] 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. The Owner will not pay 
interest on unpaid sums. This is a specific waiver of requirements of S.C. Code Ann, §§ 29-6-30 and 29-6-50. 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 

For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner shall 

pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. \ V 

! ! 1 , 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§3.1 General is 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction wljere the 
Project is located. 


Building Permit and Other Permits and Fees: No general building permit is required in accordance with § 

6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical,. 

electrical, plumbing and other such permits which may be required for purposes of inspection ^ no additional 
cost to the District Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact fees, 
permits, and such charges required for the successful completion of the work. j .' . ; 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to a^t on the Design-Builder’s 
behalf with respect to the Project. 

I ' ; 
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§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, codes, 
rules and regulations, or lawful orders of public authorities. If the Design-Builder performsjWprk contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of pubjic authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any act 
which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders 
of public authorities. If the Design-Builder determines that implementation of any instruction received from the 
Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws 1 ^ statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall' notify the Owner in 
writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the violation, the 
Owner and the Design-Builder shall execute a Modification in accordance with Article 6. p " 

I j jj j 

| § 3.1.4 The Design-Builder shall be responsible to the Owner for acts , errors, and omissions of the Design-Builder’s 
employees. Architect, Consultants, Contractors, and their agents and employees, and other persons or entities! 
performing portions of the Work. 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with thfe Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. ] 


§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other Consultants 
are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obti in 
necessary approvals of governmental authorities having jurisdiction over the Project. 

The Office of School Facilities fOSF) in conjunction wi th the Sta te Fire Marshal shall determine the enforcement 
and interpretation of all the applicable codes and referenced standards on state buildings, including the District’s 
school facilities. 


§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. As stated in the 
Design Requirements, the Design-Builder shall submit written progress reports, photographs ofjWork in progress, and 
other data to the Owner electronically, or through the Owner’s option, project managementisofiware, shoeing ,>" 
estimated percentages of completion and other information identified below: \ ! [ j 

.1 Work completed for the period; 

.2 Project schedule status; i i . ^ 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

,5 Approved Change Orders and Change Directives; 

.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

.8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; / • 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; * ! 

.11 Current Project cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project management software data 
requirements. 


I 

I 
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Jj 3.1.8.2 In addition to the requirem ents of $ 3.1.8,1. the D esign-Builder shall provide similar information .. Formatted: Highlight 

through in-person progress report presentations to the Horry County Board of Education each month during one of the 
Board’s public meetings. 

§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare an^l submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall not 
exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as required by 
the conditions of the Work and Project, shall be related to the entire Project to the extent required by the Design-Build 
Documents, shall provide for expeditious and practicable execution of the Work, and shall include allowances for 
periods of time required for the Owner’s review and for approval of submissions by authorities having jurisdiction 
over the Project. 

§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules submitted 
to the Owner. 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certificition from,each of the 
Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the documents 
and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, , 
information and belief, the documents or services to which the certifications relate (i) are consistent with jhe I 
Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply with applicable 
laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing the design of 
the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the representations 
and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not 
be required to execute certificates or consents that would require knowledge, services or responsibilities beyond the 
scope of their services. 

§ 3.1,11 Design-Builder’s Submittals j 

g 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall j 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1.9. i, j 
(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. ■ 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and approved 
them, (2) determined and verified materials, field measurements and field construction criteria related thereto, or will 
do so and (3) checked and coordinated the information contained within such Submittals wijh the requirements of the 
Work and of the Design-Build Documents. j / \ v 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. j j 

■ ' -.J . ;} I - 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in writing 
of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or omissions 
in Submittals by the Owner’s approval of the Submittals. 

if 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Bpilder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, sftall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by the 
licensed design professionals, if prepared by others, shall bear the licensed design professiorfal’s'written approval. The 
Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of the services, 
certifications or approvals performed by such design professionals. 1 - ■ 
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§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by the 
Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be considered 
defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by.abuse, alterations to the 
Work not executed by the Design-Builder, improper or insufficient maintenance, improper operation, or normal wear 
and tear and normal usage. If required by the Owner, the Design-Builder shall furnish satisfactory evidence as to the 
kind and quality of materials and equipment. I 


§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 

| j 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular,manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless such 
information is promptly furnished to the Owner. If the Owner receives notice from a patent; or copyright owner of an 
alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt! written 
notice to the Design-Builder. 


§ 3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnity and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly pr 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation fhall not be construed tb 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party or person 
described in this Section 3.1.14. J ! 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, or 
anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 

§3.1.15 Contingent Assignment of Agreements f , >. / 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant to 

Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written notification 
to the Design-Builder and the Architect, Consultants, and Contractors whose agreements are accepted 
for assignment; and | j ’ ! 

.2 assignment is subject to the prior rights of the surety, if any, obligated underibond relating to the 
Contract. *— " ..— 1 —~ 


I 


When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under the 
assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the agreement 
to a successor design-builder or other entity. If the Owner assigns the agreement to a successor design-builder or other 
entity, the Owner shall nevertheless remain legally responsible for all of the successor design-builder’s or other 
entity’s obligations under the agreement. i.- 
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§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 


ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be for 
the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. I 


[Numbers §4.2 & §4.3 intentionally not used] 

4 § 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: ] ] 

.1 A list of the documents and other information, including tho Design Builder s clarifications, 

assumptions and deviations from the Owner’s original Design Requir e ments and the Design-Builder’s 
original Proposal Development Documents as proposed in the Owner’s procurement leading to this 
Agreement, upon which the Design-Builder’s Proposal is based; j "i 

.2 The proposed Contract Sum, including the compensation method; ; ' j | 

.3 The proposed date the Design-Builder shall achieve Substantial Completion iprjhns ed b e n e fi cial 
o ccupancy, i f app li cab l e a ud-aecep tob l e to the Ow ner), : I j 

.4 An enumeration of any qualifications and exclusions, if applicable; , j j j 

.5 A list of the Design-Builder’s key personnel. Contractors and suppliers; and j 

.6 The date on which the Design-Builder’s Construction Proposal expires. ^ 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 


—■Formatted: Highlight 
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j Formatted: Indent: Left: 0.5” 


§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the ; 
Design-Build Amendment setting forth the terms of their agreement. I "L-L. 

I 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ S.I Construction Documents 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall not 
modify the Design-Build Documents unless the Owner and Design-Builder execute a Modificafion. The failure of the 
Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to,perform tl]e Work in 
accordance with the Design-Build Documents. j i. __ j 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. 


§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution of 
the Design-Build Amendment. / / v ^ 

j ' > ! 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the , 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right jo reject the 
Design-Builder’s Proposal. ; I j i 

■ . . s 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’S best skill and attention. : 

The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
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sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 

§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite ope (.1) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work. A copy of submittals accepted by; the District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on. all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and all 
systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an electronic 
and paper copy of record drawings of "as-built" detail to the Architect at final completion of all work, excluding 
punch list items as required by the Contract Documents. 

] i 

Professional Certifications: When professional certification of performance criteria for ipaterials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. : 

i 1 M 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughput the contract term 
a quality control program, designed to ensure the work performed is in accordance with the Contract Documents, 
including any changes, at all times and in all respects. The program shall include providirtg daily supervision and 
conducting frequent inspections by the Worksite Superintendent(s). 

1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation, the following: 

A. Title VII of the Civil Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10et seq., as maybe amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide occupational 
qualification reasonably necessary for normal operations of the Contractor, The Contractor, in 'pll y 
solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity Employer." 

The Contractor agrees to post in conspicuous places, visible to employees and applicants for'employment, / 
notices setting forth the provisions of this nondiscrimination clause and shall include the provision of this ; 
paragraph in every subcontract or purchase agreement of more than j i 

$ 10 , 000 . *" ' ' ' | 

I Employment Taxes and Benefits: The- Unless unde r order from the Internal Reve nue Service or South Carolina 
| state government , the District shah-does not withhold from the contract payments any Federal or State income taxes, 
or any employment-related taxes normally withheld on the District’s employees. Further, the District shall not 
provide any employment related insurances or other benefits such as worker’s compensation for the benefit of any 
Contractor, subcontractor or supplier employees. / \ 

{ i . 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper quality 
and quantity to meet the Contract Documents and manage the appropriate timing of allj materials, sub-contracted 
work, and Contractor provided labor to ensure the continual progress of the work to meet (he substantial completion 
| date. The Contractor shall not change the Project Manager identifi e d i n th e Scope of Work_ (Exhibit-A jrQTjhe duties 
and status of the Project Manager during the course of the project without approval of the District. 
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Project Key Staff -- Worksite Superintendents): The Contractor shall employ at least one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or full-time, 
competent secondary Worksite Superintendent if expedient for die size and scope of the project. Exhibit A identifies 
the Worksite Superintendent(s). No less than one (1) Worksite Superintendent shall be in attendance at the worksite 
at all times during performance of any work by the Contractor’s own forces or subcontractors and during delivery of 
any materials. The Worksite Superintendent shall not perform the work of any trade or othef duties; however, the 
Secondary Worksite Superintendent may perform part-time work of a trade or the duties of OSHA Compliance 
Officer or fireguard, if approved by the District. The Contractor shall not change any; Worksite Superintendent 
id entif ied i n t ho Scop e-gfWork-(ExMbU A) or the duties or status of same during the course of the project'without 
approval of the District. The Worksite Superintendents) shall enforce strict discipline and good order amongthe 
Contractor’s representatives, agents, employees, subcontractors and suppliers. 


Worksite Communications: The Project Manager and Worksite Superintendents) are representatives of the Design 
Builder and communications given to them, either orally or in writing, shall be as binding as if given to the Principal 
of the Design Builder. 


§ 5.3 Labor and Materials ! i 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 


§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 

» "I S 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the DesigrfBuilder’s employees apd 
other persons carrying out the Work. The Design-Builder shall not permit employment of unfit persons or persons not 
properly skilled in tasks assigned to them. 

§ 5.4 Taxes 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. 

§ 5.5 Permits, Fees, Notices and Compliance with Laws / . \ / 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pqy for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. i | 

■ t j 1 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws; statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 


i 

) 


i 


1 

j 

! 


§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 
(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 
Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for in 
the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions are \ 
disturbed and in no event later than 21 days after first observance of the conditions. The Ownerjshall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase or decrease . 
in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shal j recommend an 
equitable adjustment in the Contract.Sum or Contract Time, or both. If the Owner determines that the conditions at the 1 
site are not materially different from those indicated in the Design-Build Documents and that no change in the terms of 
the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, stating the reasons. Ifthe 
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Design-Builder disputes the Owner’s determination or recommendation, the Design-Builder may proceed as provided 
in Article 14. 


§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorisation required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the Owner 
but shall continue with all other operations that do not affect those remains or features. Requestsjfor adjustments in the 
Contract Sum and Contract Time arising from the existence of such remains or features may be made as provided in 
Article 14. 

§ 5.6 Allowances 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. 

Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may 
direct, but the Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has 
reasonable objection. * j j j 

1 1 i i 

§ 5.6.2 Unless otherwise provided in the Design-Build Documents, 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be .included, in. the Contract 
Sum but not in the allowances; and 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual costs 
and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.6.2.2. ...-j 

; .... | 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the Owner j 
has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone to whom 
the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 If the Design-Builder desires to change any of the personnel, Contractors or suppliers identified in Ihe , 

Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify tfie Owner and provide the 
name and qualifications of the proposed new personnel, design professional, Contractor or Supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objecjionSto the 
proposed new personnel, design professional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to the 
Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any suoti proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day period 
shall constitute notice of no reasonable objection. 

j 1. : I 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Desigji-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. i 

t. ....... ... j 
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§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain at 
the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, in 
good order and marked currently to indicate field changes and selections made during construction, and one copy of 
approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Section 9.10.2 as 
a record of the Work as constructed. 

j 

§ 5.9 Use of Site j i 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. ! , 

i | 

§ 5.10 Cutting and Patching j 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or a 
separate contractor except with written consent of the Owner and of such separate contractor;' such consent shall not be 
unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate contractor 
the Design-Builder’s consent to cutting or otherwise altering the Work. 


§ 5.11 Cleaning Up I ( 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accuinulatjon of waste materials 
or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall remove 
waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and stirplus materials from 
and about the Project. 


§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner may do so and 
Owner shall be entitled to reimbursement from the Design-Builder. 

§ 5.12 Access to Work j 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work inj j 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety), j 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the sitq. j 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 

§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the Owner’s 
own forces; and to award separate contracts in connection with other portions of the Project, or other construction or . 
operations on the site, under terms and conditions identical or substantially similar to this Contract, including thos.e- 
terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the, Design-Builder 
promptly after execution of any separate contract. If the Design-Builder claims that delay or additional costis involved 
because of such action by the Owner, the Design-Builder shall make a Claim as provided in Article 14, , / 

! ! ■ / 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction oi| operations 
on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the individual of entity 
that executes each separate agreement with the Owner. j 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each separate 
contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall participate 
with other separate contractors and the Owner in reviewing their construction schedules. The Design-Builder shall 
make any revisions to the construction schedule deemed necessary after a joint review and mutual agreement. The 
construction schedules shall then constitute the schedules to be used by the Design-Builder,.separate contractors and 
the Owner until subsequently revised. j / 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to be 
subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 
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§ S.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate the 
Design-Builder's construction and operations with theirs as required by the Design-Build Documents. 

( 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare 'a written report to the 
Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of the 
Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s completed or 
partially completed construction is fit and proper to receive the Design-Builder’s Work, exCept'as to defects not then 
reasonably discoverable. 

i i 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractors) for costs the Owner and other 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed activities or defective 
construction. it It 

I I 

j ] i 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Sectiop 10.2.5. 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in Section 5,10. 


§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owner may clean up and will allocate the cost among those responsible. , " ' . j 

ARTICLE 6 CHANGES IN THE WORK 

§ 6.1 General ■ .,.. | 

§ 6.1.1 Changes in the Work may be accomplished after execution ofthe Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere,in the 
Design-Build Documents. 


§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may issue 
a Change Directive without agreement by the Design-Builder. 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents}and the 


Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. 


( 


§ 6.2 Change Orders j j j 

A Change Order is a written instrument signed by the Owner and Design-Builder stating thfeir agreement upon all of 
the following: . 


.1 The change in the Work; . ' 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build 
Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 


§ 6.3 Change Directives j 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the 1 Work prior to agreement 
on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without invalidating the 
Contract, order changes in the Work within the general scope of the Contract consisting of add itipns, deletions or other 
revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the 
Design-Builder’s compensation, and Contract Time being adjusted accordingly. 


1 
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§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 


§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on one 
of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficjent substantiating data to 
permit evaluation; 1 > 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed up,on; j 
.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or 

.4 As provided in Section 6.3.7. , 

; f 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application of 
such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, the 
applicable unit prices shall be equitably adjusted. > 

i : 1 i 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, provided 
in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract time. 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder's agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the 
Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall be 
effective immediately and shall be recorded as a Change Order. 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contrajct 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s j 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an aihount for ! 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided in 
the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the following; 

Additional costs of professional services; . . ._ 
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Allowable Overhead and Profit Charges: Additional overhead and profit attributable to foe change in contract \ 
pricing shall not exceed the following: 

A. For work performed by the Contractor’s own forces, a maximum often percent (10%) of the;allowable direct costs 

or the unit pricing negotiated at the time of award. ’! j 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 

costs. ' • •• -- - 


MA Document AHl* - 2014. Copyright ° 2004 and 2014 by The American Institute of Architects. All rights reserved, warning 1 This AIA Document 
is protected by 0.6. Copyright Dev and International Treatise. Onauthoriied reproduction or distribution of thin AIA’ Document, or any portion 
of it, may result in severe civil and original penalties, and will be prosecuted to the maximum extent possible under the law. This draft was 
produced by AIA software at 13 t 411 37 Dn 11/16/2015 under order Ho.023958€208_l which expirea on 07/14/2016, and is not for resale. 

User Notes 1 (1346784345) 


PAPR-004175 






C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is allowable 
by the Contractor for administration of the sub-contract. 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may be 


amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of the 



1 Contract Agreement and payable at the time of final payment after a) full completion of all work to be performed and ... 
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| all requirements established in the Contract Agreement and acceptance by the District, b) submittal of all closeout 

cz , z . .. z 

--1 

documents, and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for every 

1 Foi ikidlLcUi Font. Nul Italic 


subcontractor who performed work on the project evidencing they have received final paynjenfof undisputed work 
and retainage withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall be 
retained from the progress payments of any subcontractor by the Contractor until final completion of that portion of 
the work. Prompt payment of retainage to all subcontractors at final completion of their acceptable work regardless of 
timing during the contract is mandatory. The Contractor shall, at final completion, ensure no amount of the 
Contractor’s retained funds is allocable to the completed and accepted work of any subcontractor nor to materials or 
equipment purchased from any supplier unless such amounts are in dispute and the Contractor has not requested 
payment for such disputed amounts to date. Such amounts in dispute shall be identified on the Contractor’s affidavit 
of payment of debts/claims submitted with final documents. S j i 

i i 

! i ( j 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results in 
a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in' the Desigh-Builder’s 
compensation, shall be actual net cost. When both additions and credits covering related Work br substitutions are 
involved in a change, the allowance for overhead and profit shall be figured on the basis of net increase, if any, with 
respect to that change. ■ __....... 


§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will make 
an interim determination for purposes of certification for payment for those costs deemed to be reasonably justified. 
The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the Design-Build 
Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the right of s 
Design-Builder to disagree and assert a Claim in accordance with Article 14. 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s comjiensalion 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all or 
any part of a Change Directive. 


V 


ARTICLE 7 OWNER’S RESPONSIBILITIES i 

§7.1 General ? / 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the 0wner with 
respect to all Project matters requiring the Owner’s approval or authorization. 


§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Desigh-Builder’sischedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and take 
other action to protect the integrity and exclusivity of the project payment bond(s). 


§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with \ 
reasonable promptness. / / 

l I - \ : 

i ; i 

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
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describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control, 


§ 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations or entitlements 
regarding site utilization where essential to the execution of the Project. 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, and other permits, 
licenses and inspections. j ) 

: 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided inithis Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof In no event shall the 
Design-Builder be relieved of its responsibility to exercise proper precautions relating to thb safe performance of the 
Work. 


§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work of non-conformity "with the 
Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 1 

is I i 

Jj 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder m ay request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fijifiU the Owner’s obligations 
under the Design-Build Documents and the Design-Builder’s Proposal.- Thereafter, the Desi g n -Builder may only' 
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a r ra ng e m e nt s w i t l »nt p rior notice to the-Design-Builder. j 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed » 
retained by the Design-Builder. 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, upon 
request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for investigation 
of subsurface, air and water conditions when such services are reasonably necessary to properly carry out the design 
services furnished by the Design-Builder. In such event, the Design-Builder shall specify the.services required. Such 
services may include, but are not limited to, test borings, test pits, determinations of soil bearing values; percplation 
tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necesstjry operations (or i‘ 
anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall include preparation 
and submission of all appropriate reports and professional recommendations. 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B, j |. 

§ 7.3 Submittals 

§7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions and 
quantities; or for substantiating instructions for installation or performance of equipment or sysferiis; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of,which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken in 
accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal schedule, 
with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate review. The 
Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under Sections 3.1.11, 3.1.12, 
and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless otherwise specifically 
stated by the Owner, of any construction means, methods, techniques, sequences or procedures. The Owner’s approval 
of a specific item shall not indicate approval of an assembly of which the item is a component. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall notify 
the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Desigrj-Builder’s rights and 
responsibilities under the Design-Build Documents. 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with the 
requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not be 
responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors!, or'their agents or 

employees, or any other persons or entities performing portions of the Work for the Design-Builder. 

.. ! 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15;5 .2, whether or not such 
Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision mpde jn good 
faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner to the 
Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their, agents oriemployees, 
or other persons or entities performing portions of the Work. 

j j | I 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance; witii Section 9.8 and the 
date of final completion in accordance with Section 9.10. 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, uijtil 
the cause for such order has been eliminated; however, the right ofthe Owner to stop the Work shall.not give rife to a 
duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person or entity, 
except to the extent required by Section 5.13.1.3. , j 

.l 

§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents and 
fails within a ten-day period after receipt of written notice from the Owner to commence and continue correction of 
such default or neglect with diligence and promptness, the Owner may, without prejudice to other remedies the Owner 
may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued deducting from .✓ 
payments then or thereafter due the Design-Builder the reasonable cost of correcting such deficiencies. If payments 
then or thereafter due the Design-Builder are not sufficient to cover such amounts, the Design-Builder shall pay the 
difference to the Owner. For Work on the critical path to beneficial occupancy of the Project (or defined component 
thereof) the ten-day period referenced herein is reduced to five (5) days during the 60 days pripr to substantial 
completion as shown on the last schedule properly submitted under §3.1.9. \ j 

1 ' * L - 

ARTICLE 8 TIME 
§ 8.1 Progress and Completion 

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

§ 8.1,2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the \ 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be $ 

adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Conduct. 

I j 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. 

§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 
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The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will incur 
as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; use of 
alternate sites for the educational program; disruption of class locations; disruption of athletic program; disruption of 
public service activities planned for the project; loss of rental of the project; security risks due to comingling of project 
workers with additional persons on and near the site; additional safety risks of equipment. Vehicles, and unfinished 
work on the campus during the academic term; general disruption of the teaching and learning process due to project 
activities during the academic term; moving equipment during the academic term when students and full staff are 
present; hann to the Owner’s reputation and established goodwill among the community, parents, students, and staff 
due to late delivery of the project; loss of student morale and academic performance due to lthe ongoing Work during 
the academic term; harm to the Owner’s public relations; disruption and inefficiency of the management of all the 
Owner’s facilities and other current construction projects. The measurement of such damages is difficult. 
Accordingly, such damages are converted to Liquidated Damages as follows: for each day the Work is not 
Substantially Complete beyond the Contract Time allowed for Substantial Completion, liquidated damages of $ 1000 
will be due from the Design-Builder to the Owner; for each day the Work is not Finally Complete beyond the Contract 
Time allowed for Final Completion, liquidated damages of $500 will be due from the Design-Builder to tfie Owner. 

] ! j 

§ 8,2 Delays and Extensions of Time 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an a<St or neglect 
of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in tjie Work by 
the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or'other causes b’eyond the 
Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute resolution pr 
by other causes that the Owner determines may justify delay, then the Contract Time shall be extended by Change 
Order for such reasonable time as the Owner may detennine. 


§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 


ell 


§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such , 
request shall be documented by data substantiating the weather conditions a) were abnormal .for a period oftime Which 
could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate work ( 
unaffected by the weather could not have been done; and c) had an adverse effect on the construction schedule suen 
that the loss of work time will adversely impact the established completion date. The Contractor must make every 
effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing anjj submitjed to the 
District for approval within ten (10) days from the end of the event causing the impact on file-construction schedule. 1 
An extension of time not requested within the appropriate time period shall not be considered. The approved • 
extension of time shall be incorporated in the next Change Order. j / v 

§ 8.2.4 Anticipated Weather Delays: A total of five (5) days per calendar month (non-cumulative) shall'be ( 
anticipated by the Contractor as “adverse weather,” and such time shall not be considered justification for an extension 
of time. Such anticipated adverse weather days are established only for normally scheduled work days, excluding 
Saturdays, Sundays and major holidays, unless such adverse weather conditions on those days are severe enough to 
impact the scheduled work on the following work day. If adverse weather days beyond the’five (5) days anticipated 
are substantiated and the Contractor could not mitigate the impact of the additional adverse weather days, an extension 
of time may be allowed only to the extent of the actual impact on the last approved construction schedule and only to 
the extent of one (1) full day of extended time for each full working day of adverse weather conditions which 
prevented a forty-hour work week within a seven (7) day calendar week. A request for adverse weather extension' v, 
shall not be allowed after the date established for substantial completion. / / 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§ 9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 
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§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to the 
first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a schedule of 
values allocating the entire Contract Sum to the various portions of the Work and prepared in such fonn and supported 
by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to by the Owner, 
shall be used as a basis for reviewing the Design-Builder's Applications for Payment. s i 

§ 9.3 Applications for. Payment ' 

9.3.1 At least terr TWE NTY ONE days before the date established for eachjprogresspayment^ the Design-Builder_.--{Formatted: Highlight 

shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The application 
shall be notarized, if required, and supported by data substantiating the Design-Builder's right to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
suppliers, and shall reflect retainage if provided for in the Design-Build Documents. 

I j 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. ! i j 

I ;l I I 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which'the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, br other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by others wnom the 
Design-Builder intends to pay. ! 1 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the, j 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, ant) shall include the c{sts,of 
appl icable insurance, storage and transportation to the site for such materials and equipment stored off the site, j l 

' .J 1 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an I 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make a 
claim by reason of having provided labor, materials and equipment relating to the Work. \ , 

J} 9.4 Certificates for Payment..... j / .j./._.{ Formatted: Highlight 

SEE $ A, 1,5,1.3 FOR SCH EDULE. In accordance with the schedule set forth in § A. f . 5.1.3, Tthe Owner ahull, with i n 
tw e nty one days after rec e ipt of the Design Buil der^ App li c atio n fo r Payment, issue to the Design-Builder a j 
Certificate for Payment indicating the amount the Owner determines is properly due, and notify the Design-Builder in 
writing of the Owner’s reasons for withholding certification in whole or in part as provided in Section 9,5.1. 

§ 9.5 Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owper will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree qn a Revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems jo be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discoveredievidence, may nullify the j 

whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the Owner 
from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; > 


) 


] 
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.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless security 
acceptable to the Owner is provided by the Design-Builder, 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5 damage to the Owner or a separate contractor; j- ; 

.6 reasonable evidence that the Work will not be completed within the ContractjTime, and that the unpaid 
balance would not be adequate to cover actual or liquidated damages for the anticipated delay; or 
.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. j j 

! j 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner mby, at its sole option, issue 
joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

§ 9.6 Progress Payments ] j 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make paymenj in (he mannef and within 
the time provided in the Design-Build Documents. 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event more 
than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, Contractor, i 

and other person or entity providing services or work for the Design-Builder is entitled, reflecting percentages actually 
retained from payments to the Design-Builder on account of the portion of the Work performed by the Architect, 

Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate agreement with each i 
Architect, Consultant, Contractor, and other person or entity providing services or work forjthe Design-Buildeil I 
require each Architect, Consultant, Contractor, and other person or entity providing services or Work for the 
Design-Builder to make payments to subconsultants and subcontractors in a similar manner. I 

i 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. / _ \ 

( , . \ v ■■ 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that th ? e Design-Builder has . . 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work; for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall hive the right to Contact 
the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. The Owneij sh^ll have 
no obligation to pay or to see to the payment of money to a Consultant or Contractor. j ! J j 

j 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 

( / \ 

I ( ) I 

§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Buildef, within the time required 
by the Design-Build Documents, then the Design-Builder may, upon seven additional days] wrjtten notice to the 
Owner, stop the Work until payment of the amount owing has been received. The Contract {Time shall be extended 
appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable costs-of 
shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 
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§ 9.8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof is 
sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. 


§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
| separately, is substantially complete, the Design-Builder shall pr e par e an d-submit to the Owner an occupancy permit 
issued by the South Carolina Office of School Facilities and a comprehensive list of items to be completed or corrected 
prior to final payment. Failure to include an item on such list does not alter the responsibility of the Design-Builder to 
complete all Work in accordance with the Design-Build Documents. 

i 1 

£9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make on ir.spootion review the to det e rmine whether __ j Formatted: Highlight 

th e- Work or designat e d portio n di e r e of -i s s ubslantiaHy - compl e t e. If the Owner’s i nsp e otionr eyjew discloses any item, 

whether or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with the 

Design-Build Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its 

intended use, the Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or 

correct such item upon notification by the Owner. In such case, the Design-Builder shall then submit a request for 

another in spection -review of the Work by the Owne r to detormino Sub st antial Completion . I j 

j j j 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 

£9.8.5 When the Work or designated portion thereof is substantially complete,The Design-Builder will prepare-obtaip _.j f Form atted: Highlight 

for the Owne r’s signatur e a n occupancy permit issued by the South Carolina Office of School Facilities and a 
Certificate of Substantial Completion that shall, upon the Owner's signature, establish the date of Substantial , j 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, j 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. 

^ j 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, if \ 
any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment shall be 
adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build Documents. 

[ f ) ’ / ,• " 

§ 9.9 Partial Occupancy or Use j I 1 / 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is’ 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized byjpublic 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in Writing the responsibilities 
assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, damage to the Work and 
insurance, and have agreed in writing concerning the period for correction of the Work and commencement of 
warranties required by the Design-Build Documents. When the Design-Builder considers a portion substantially 
complete, the Design-Builder shall prepare and submit a list to the Owner as provided under Section 9.8.2. Consent’of 
the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The stage of ,the progress of the 
Work shall be determined by written agreement between the Owner and Design-Builder, j j 

| § 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly tnspeet- review 
the area to be occupied or portion of the Work to be used in order to determine and record tjie condition of the Work. 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not constitute 
acceptance of Work not complying with the requirements of the Design-Build Documents. 
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§ 9.10 Pinal Completion and Final Payment 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and acceptance 
and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. When the Owner 
finds the Work acceptable under the Design-Build Documents and the Contract fully performed, the Owner will, 
subject to Section 9.10.2, promptly issue a final Certificate for Payment. 

i 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other-indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 

amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance required. f 

by the Design-Build Documents to remain in force after final payment is currently in effect) (3) a written statement 
that the Design-Builder knows of no substantial reason that the insurance will not be renewable! to cover the period 
required, by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) as-iconstructed record 
copy of the Construction Documents marked to indicate field changes and selections made during construction, (6) 
manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) jf required by the Owner, 
other data establishing payment or satisfaction of obligations, such as receipts, or releases and waivers of libns.'iclaims, 
security interests, or encumbrances, arising out of the Contract, to the extent and in such foriji aslmay be designated by 
the Owner. If an Architect, a Consultant, or a Contractor, or other person or entity providing services or \|ork;for the 
Design-Builder, refuses to furnish a release or waiver required by the Owner, the Design-Bhilder may furbish 1 a bond 
satisfactory to the Owner to indemnify the Owner against such liens, claims, security interests, or encumbrances. If 
such liens, claims, security interests, or encumbrances remains unsatisfied after payments are made, the 
Design-Builder shall refund to the Owner all money that the Owner may be compelled to pay in discharging such 
liens, claims, security interests, or encumbrances, including all costs and reasonable attorneys’ fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without tenninating the Contract, make payment of the balance due for that portiomof the 
Work fully completed and accepted. If the remaining balance for Work not fully completedjOr corrected is lessjthap 
retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the Written consent of surctyjto 
payment of the balance due for that portion of the Work fully completed and accepted shall be subm itted by.the , 
Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and conditions 
governing final payment, except that it shall not constitute a waiver of claims. - 

i 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens. Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents; f \ / 

.4 post-occupancy services to be provided by or through the Design-Builderf / ) ' ’ 

| I | / 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the Design-Builder 
except those previously made in writing and identified by the Design-Builder as unsettled at the time of fijial j 
Application for Payment. ( f . , j 1 . 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 

§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to prevent 
damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby; , 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the site, 

under care, custody or control of the Design-Builder or the Architect, Consultants, or Contractors, or 
other person or entity providing services or work for the Design-Builder, and 
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.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways, 
or structures and utilities not designated for removal, relocation or replacement in the course of 
construction. 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or their 
protection from damage, injury or loss. 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and performance 
of the Contract, reasonable safeguards for safety and protection, including posting danger signs and other warnings 
against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and utilities of the 
safeguards and protections. 

j { 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry bn such activities under 
supervision of properly qualified personnel. 

' f i i 

§ 10.2,5 The Design-Builder shall promptly remedy damage and loss (other than damage of loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sectibnsjl0.2.1.2ahd 1,0.2.1.3, 
caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor,ior anyone directly!; or 
indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the Design-Builder 
is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts Or omission's of the 
Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the Owner maybe liable, 
and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations of the Design-Builder 
are in addition to the Design-Builder’s obligations under Section 3.1.14. 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless t 
otherwise designated by the Design-Builder in writing to the Owner. j" 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage; or 
create an unsafe condition. ' - 


§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a ' 

reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other ■ 
party to investigate the matter. ! /" ” \ \ / 

! I \ V 

! / 

§ 10.3 Hazardous Materials ; 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included jin the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequatejto prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. • - 

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise required \ 
by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the naiies and qualifications 
of persons or entities who are to perform tests verifying the presence or absence of such material or substance or who 
are to perform the task of removal or safe containment of such material or substance. The Design-Builder will 
promptly reply to the Owner in writing stating whether or not the Design-Builder has reasonable objection to the 
persons or entities proposed by the Owner. If the Design-Builder has an objection to a person or entity proposed by the 
Owner, the Owner shall propose another to whom the Design-Builder has no reasonable objection. When the material 
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or substance lias been rendered harmless. Work in the affected area shall resume upon written agreement of the Owner 
and Design-Builder. By Change Order, the Contract Time shall be extended appropriately and the Contract Sum shall 
be increased in the amount of the Design-Builder’s reasonable additional costs of shut-down, delay and start-up. 


§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, the 
Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, losses and 
expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance ofthe Work in the 
affected area, if in fact the material or substance presents the risk of bodily injury or death as described in 
Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss of expense is attributable to 
bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property’(other than the Work 
itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the party seeking 
indemnity. , j 

■ j i 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 

! I j j 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incilrs (1) for remediation 
of a material or substance the Design-Builder brings to the site and negligently handles, or (2) inhere the 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense are 
due to the Owner’s fault or negligence. ! l 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. I 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 
§ 11.1 Uncovering of Work 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents, [f such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build Documents, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not’be,, 
entitled to a change in the Contract Time unless the condition was caused by the Owner or 4 separate compactor in 
which event the Owner shall be responsible for payment of such costs and the Contract Tinte will be adjusted .as 
appropriate. t ! 

i i | j 

§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before or 
after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such rejected 
or nonconforming Work, including additional testing and inspections, the cost of uncovering arid'replacement, and 
compensation for any design consultant employed by the Owner whose expenses and compepSation were made 
necessary thereby, shall be at the Design-Builder’s expense. f / >. 

i I ■ \ - 

J 11.2.2 After Substantial Completion J __... | Formatted: Highlight 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within two y e ars aft e r - th e dat e - ef 
Subst antial Completion of th e Work or d e signat e d -p ort i on th e r eo f or after t he dat e- far comm e n ce ment of warrant ies 
e sta bli sh e d und e r S e ct i o n 9.9.1, o r by terms of an ap p licab le apeoial wa rr ant) 1 r e quir e d byth e D e sign Bui l d 
B oeuin e n t a the three-year duration of the Desi gn-B uilder’s post-occupancv obligat i ons. , any of the Work is found not 
to be in accordance with the requirements of the Design-Build Documents, the Design-Builder shall correct it 
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promptly after receipt of written notice from the Owner to do so unless the Owner has previously given the 
Design-Builder a written acceptance of such condition. The Owner shall give such notice promptly after discovery of 
the condition. During th e two v e art his period for correction of the Work, if the Owner fails to notify the 
Design-Builder and give the Design-Builder an opportunity to make the correction, the Owner waives the rights to 
require correction by the Design-Builder and to make a claim for breach of warranty, If the Design-Builder fails to 
correct nonconforming Work within a reasonable time during that period after receipt of notice from the Owner, the 
Owner may correct it in accordance with Section 7.9. j I 

{ i 

§ 11.2.2.2 Thjse two-year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. j i 

i ! 

§ 11.2.2.3 Thjse- two y e a r period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. 


§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. 

j { f - 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s;correction; or removal 
of Work that is not in accordance with the requirements of the Design-Build Documents. I 


§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period for 
correction of Work as described in Section 11.2.2 relates only to the specific obligation of the Design-Builder to 
correct the Work, and has no relationship to the time within which the obligation to comply with the Design-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to corrects 
Work. 

§ 11.3 Acceptance of Nonconforming Work 
If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be reduced 
as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been made. 
Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the nonconformity and 
the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted Work by inaction or, ■ 
implication. / ., \ / 


ARTICLE 12 COPYRIGHTS AND LICENSES ‘ j 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, inefydipg those inieleptronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Compactors, and any otjier 
person or entity providing services or work for any of them, shall be deemed the authors and owners of their respective 
Instruments of Service, including the Drawings and Specifications, and shall retain all common law, statutory and 
other reserved rights, including copyrights. Submission or distribution of Instruments of Service to meet official 
regulatory requirements, or for similar purposes in connection with the Project, is not to be construed as publication in 
derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and Contractors, and any other 
person or entity providing services or work for any of them. 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Serviqfe, op any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. 

j | 

j; 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a lim ited, irrevocable and 
non-exclusive license to use the Instruments of Service so l e ly ond- ea el usivel y - l br purposes of constructing, using, 
maintaining, altering and adding to the Project and as a proto typical basis for future Owner designs.- provided that tir e 

n duo, i rod e r -the- D esign-Build 


i- -- 
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Documents, The license granted under this section permits the Owner to authorize its consultants and separate 
contractors to reproduce applicable portions of the Instruments of Service sole ly and e x -ehisi v e l y-for use in performing 
services or construction for the Projec t, or as a prototypical basis for future O wner ciesieny l Should the Owner reuse 
the Documents and/or S pecifications for o ther Projects, then the A rchitect, if not retained for the other Prqject(s). shall 
be relieved of any liabilities arisin g o ut of the ProiecttsI and to the exten t permitted by law the Owner will indemnity 
and h old harmless the Architect from any Claims aris in g out of such other Pro iectfsV > 

I i 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, that 
will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license solely and — ~ 
exciusively for purposes of constructing, using, maintaining, altering and adding to the Project , an d as a prototyp ical 
basis for future Owner designs.-providedthat theOwner{ l)agrees topuy to lheA- Hln'i o cl, -Constrltant-or-Go nlr a e t o n a fr 
amount s due, and (2) provide th e Arch itec t, C onaultn at of- Gontractor with the Own e r’s writt en agr e em e nt to 
indemnify and hold harmless the Arohitcot, Cons uKant-or C o n t racto r from all co s t s a n d e xp e n se s, includin g th e cost of 
dcfen3e rrelated to claims and causes of notion assorte d by any third person or entity to the extent such coato and 
e xp e nses - arise from the Own e r’s alt e ration or use of the Instruments of Service . I j j ' j 

f I I ! 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses the 
Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the ; 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or workifor any 
of them, from all claims and causes of action arising from or related to such uses. The terms 6f this Section 12.3.2shall 
not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or. 13.2,2. 


{ Formatted: Highlight 
Formatted: Highlight 


ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and J 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give Seven days’ written notice 
to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall hive ho 
liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the Work, tlie 
Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the interruption and 
resumption of tlie Design-Builder’s Work. The Design-Builder’s compensation for, and time to complete, the 
remaining Work shall be equitably adjusted. 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior to 
notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder's compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. 1 5 ' 

11 I { 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the faplt of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ wriitennotice. 


§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination. 


j 


§ 13.1.S The Owner may terminate this Agreement upon not less than seven days’ written notice to (he Design-Builder 
for the Owner’s convenience and without cause. / / \ 

I I \ 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for I 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. , 
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§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2,1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consecutive days 
through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
employees, or any other persons or entities performing portions of the Work under direct or indirect contract with the 
Design-Builder, for any of the following reasons: ; 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to be 

stopped; 

.2 An act of government, such as a declaration of national emergency that requires ajl Work to be stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder of 
the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon'the Dfesign-Builder’s request, 
reasonable evidence as required by Section 7.2.7. j j 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities perform ing portions 
of the Work under direct or indirect contract with the Design-Builder, repeated suspensions*; delpys or interruptions of 
the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate mote than 100 pejeerit of the 
total number of days scheduled for completion, or 120 days in any 365-day period, whichever is less. 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Buiider may, dpor seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 


§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to < 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written noticejto 
the Owner, terminate the Contract and recover from the Owner as provided in Section 13,2*1.3. 

§ 13.2.2 Termination by the Owner For Cause 
§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, Contractors, 
or workers or proper materials; / 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 
accordance with their respective agreements with the Design-Builder; j / \ V 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or'lawful 
orders of a public authority; or j j j 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build l|ocuments. j 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pupuanf,to Section 3.1.15;, 

and / / 

.3 Finish the Work by whatever reasonable method the Owner may deem expedjent.'Upon written request 
of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of the costs 
incurred by the Owner in finishing the Work. , 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section, 13.2.2.!,' the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. >- — • — 
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§ 13.2,2,4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages incurred 
by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and damages 
exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner, The obligation for such 
payments shall survive termination of the Contract and are expressly included in the perfonnance of the Work covered 
by the Design-Builder’s performance bond. 


§ 13.2.3 Suspension by the Owner for Convenience ’ 

§ 13.2.3,1 The Owner may, without cause, order the Design-Builder in writing to suspend, dblayi or interrupt the Work 
in whole or in part for such period of time as the Owner may determine. 


3 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause for 
which the Design-Builder is responsible; or 

.2 that an equitable adjustment is made or denied under another provision of the Contract. 

t j | | 

§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience arid without cau?e. 

| j ' 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Ownej’s Convenience, the 
Design-Builder shall 

.1 cease operations as directed by the Owner in the notice; ! ... 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 
and, 

.3 except for Work directed to be performed prior to the effective date of termination stated in the notice, 
terminate all existing Project agreements, including agreements with the Architect, Consultants, 
Contractors, and purchase orders, and enter into no further Project agreements and purchase orders.; 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. j 


j 

'! 


I 


ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 
§ 14.1 Claims 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party making the Claim. / / \ \ ,. 

i ! \ *' ■ 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims arid causes <jf action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract in 
accordance with the requirements of the binding dispute resolution method selected in Section 1.3, withinjthe'time 
period specified by law. j 1 „ j j_... . 


§ 14.1.3 Notice of Claims 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 


§ 14.1.3.2 Claims Arising After Final Payment After Final Payment, Claims by either the Owner or Design-Builder 
that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.S, must be initiated by prompt written notice 
to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision requirement as a condition | 
precedent to mediation in Section 14.2.1 shall not apply. j 

! 5 I 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently.with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents. 
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§ 14.J.S Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that relates 
to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property arising 
under Section 10.4. 

§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, jvritten notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of costand of probable effect of 
delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 



§ 14.1.7 Claims for Consequential Damages t 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or relating 

to this Contract. This mutual waiver includes j i ; 

.1 damages incurred by the Owner for rental expenses, for losses of use, incom e, profit, financing, 

business and reputation, and for loss of management or employee productivity or of the servlces-of such 
persons; and I j i 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of t 

personnel stationed there, for losses of financing, business and reputation, and for loss of profit except i 
anticipated profit arising directly from the Work and otherwise available under this Agreement. 

i 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination in 
accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents. : 

§ 14.2 Initial Decision j < 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between tbq Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3‘and 
10.4 of the Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, unless 30 days have passed 
after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed in writing, 
the Owner shall render the initial decision on Claims. 


§ 14.2.2 Procedure 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide q written 
response to Owner within ten days after receipt of the notice required under Section 14.1.3.4. Thereafter, the Owner 
shall render an initial decision within ten days of receiving the Design-Builder’s response: (il ) withdrawing the Claim 
in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, thfc Owner wjll take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: (1) request 
additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, (3) render an initial 
decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render an initial decision 
because the Owner lacks sufficient information to evaluate the merits of the Claim. 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or !>eek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision. Ilie retention of such 
persons shall be at the Owner’s expense. 

i 

§ 14.2.4 If the Owner requests the Design-Builder to provides response to a Claim or to furnish additional supporting 
data, the Design-Builder shall respond, within ten days after receipt of such request, and shhll either (1) provide a 
response on the requested supporting data, (2) advise the Owner when the response or supporting data will be 
furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of (he response or supporting 
data, if any, the Owner will either reject or approve the Claim in whole or in part. 
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§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any change 
in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties but subject 
to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute resolution. 


§ 14.2,6 Either party may file for mediation of an initial decision at any time, subject to the terms of Section 14.2.6.1. 

i 1 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other party 
file for mediation within 60 days of the initial decision. If such a demand is made and the phrtyjreceiving the demand 
fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue binding 
dispute resolution proceedings with respect to the initial decision. '< 

i j 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the surety, 
if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s default, the 
Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the controversy. 

§ 14.3 Mediation J j j 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except tHosejwaived 
as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent to binding 
dispute resolution. ! S j j 

j ! M 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in advance of 
binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the date 
of filing, unless stayed for a longer period by agreement of the parties or court order. 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the place 
where the Project is located, unless another location is mutually agreed upon. Agreements reached in mediation shall 
be enforceable as settlement agreements in any court having jurisdiction. I 

1 .. 

ARTICLE 15 MISCELLANEOUS PROVISIONS L 

§ 15.1 Governing Law 

The Contract shall be governed by the law of the place where the Project is located. 

§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents: Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole withbut written consent of 
the other. If either party attempts to make such an assigmnent without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing j 
construction financing for the Project, if the lender assumes the Owner’s rights and obi igatiohs under the Design-Build 
Documents The Design-Builder shall execute all consents reasonably required to facilitate such assignment 


§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates-, other 
than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for review at 
least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, Architect, 

Consultants, or Contractors to execute consents reasonably required to facilitate assignment/to a,lender, the 
Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are cbnsistent with this t 
Agreement, provided the proposed consent is submitted to them for review at least 14 daysipriq'r to execution. The 
Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents that 
would require knowledge, services or responsibilities beyond the scope of their services. ! 
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§ 15.3 Whitten Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party giving 
notice. Written notice may also be established by acknowledgements and responses exchanged via electronic 
communications such as electronic mail or any internal messaging functionality of B1M and/or project management 
software used by the parties for the project 

§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies.otherwise imposed or 
available by law. 

i 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiverpf a'right or duty afforded 
them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a breach 
thereunder, except as may be specifically agreed in writing. j j 

M j.1 

§ 15.5 Tests and Inspections 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of ^ubljc 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with;the appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall, give the Owner . 
timely notice of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements until 
after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes or 
applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval nit j 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely noiice’ to 
the Owner of when and where tests and inspections are to be made so that the Owner may be present for such " I 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. 

i 

§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15 . 5.1 and 15 . 5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. / \ 

/ /'. 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required'by the Desigfi-Bujld 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. j 1 i 

• i \J, 

§ 15,5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents; the;Owner 
will do so promptly and, where practicable, at the normal place of testing. 

) 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. 

§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential Information 
constitutes a warranty to the party receiving such Confidential Information that the transmitting party is authorized to ^ , 

transmit the Confidential Information. If a party receives Confidential Information, the receiving party shall keep the \ ] 

Confidential Information strictly confidential and shall not disclose it to any other person or entity except as set forth j 
in Section 15 . 6 . 1 . 

j j 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental.entity. 

A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
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consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 


§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles ofnumbered articles or 
(3) the titles of other documents published by the American Institute of Architects. j 

\ l 

§ 15.8 Interpretation ! j 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and j 

"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. j J 

j i 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-knofyn technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. 

j I j" "j 

Conduct of the Architect’s Design-Builder’s Principals. Employees, Agents and 
Representatives 

I }. 1 ! 

The safety and security of District staff, students and the general public are of utmost priority to the District. 

I To that end, the Archit e ct Design Builder shall be responsible for ensuring compliance By the Architect iSesien 
| Builder and any employees, agents or representatives,or subcontractors of the Af o bi t ee t Dfesign-Builder. including 
all Design Consultants, to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

£. No fraternizing with, threats to, or use of abusive or profane language in the presence of students, parent^ _.{ Formatted: Fontcolor: Auto 

visitors, or District representatives, agents, or employees. r’“ , .' J | 

C. No improper attire, actions or gestures while on any District property. f : . 

No smoking on District property in conformance to Horry County Board of Education policy. Violations .of 
such policy shall result in a civil penalty of up to $1,000 per ocourenee occurrence to the individual responsible 

and/or the Architect for whom the individual is a Principal, employee, agent, or representative. ".- . 

I D. Secure SLED (State Law Enforcement Division) criminal background cheeks on all the Architect’s 
I Design-Builder’s Principals, employees, agents, and representatives,_and suhconlractors, performing work on 

District property and contractually require the same of all Design Consultants, their employees, agents, and 1 

representatives. No employees, agents or representatives, or subcontractors, of the Arch i tect and Design 
Conoultnnls Builder having committed violent crimes, crimes against children, or crinies of moral turpitude are, -■ 
allowed access to the District’s premises. Such SLED criminal background checks sfialltbe maintained’on.file 
in the offices of the respeefive-Arehitect and Design GonsultaRf-Builder and made available to appropriate 
District personnel or the District’s legal counsel immediately upon request. j j | j 

j 1 1 

Promotional Materials i > 1 ' 

! „ I 

The Design Builder shall have the right to include photographic or artistic representations of the design of the 
Project among the Design Builder’s promotional and professional materials. The Design Builder 
shall be given reasonable access to the completed Project to make such representations. The District shall provide ., 
professional credit for the Architect and D e s i g n B u i 1 d e r in the District’s promotional materials for the Project. 

The Architect shall not make any representations in promotional and professional materials other than the , 
identification of the District without the District’s approval of the written copy prior to submission, printing and 
distribution. This condition shall survive termination or completion of this Agreement. I 

I I 

Drug-Free Workplace j !. I 

! 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and supervising 
all drug-free programs in connection with the performance of this Agreement. The drug-free programs shall conform 
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to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as may be amended. 


Right to Audit Project 


The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the perfonnance of this Agreement and shall include all pricing and Change 0rder (Attachment E ) 
data. Such books and records related to the work covered under this Agreement shall be maintained by the 
Architect for a period of not less than three (3) years from the date of final payment to the Architect under this 
Agreement. This requirement shall also apply to any Design Consultants performing services under the Architect’s 
direction. 


The Office of General Services of the State of South Carolina, or any auditor under contract! with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at no 
additional cost to the District. This requirement shall survive termination or completion of the Agreement, i 

I j j j 

Traffic Control On-Site and Off-Site: The Gentmete^Design-Builder shall conduct its operations m a manner 
to not interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum us^ of-streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic of pedestrians. The 
GentfflotOF-DesigrtBui.ldgr shall use worker and traffic control signs and devices necessary to comply with Section 
VI of U.S. Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices 
for Streets and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, 
streets, or highways when work perfonned obstructs public traffic. When such traffic areas are obstructed to any 
extent by work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so 
designated shall not be assigned any other duties while engaged in directing traffic. 

Safety Designee: The Contracto r-Design-Builder shall designate a competent individual at the worksite Whose 
duly shall be the prevention of accidents and the implementation and monitoring of all OSHA construction safety 
standards and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, 
students, parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other 
safety barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by 
unauthorized individuals. 


Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining and 
maintaining in good standing, all licenses (including professional licenses, if any), permits, inspections and .- 
related fees for each or any such licenses, permits and/or inspections required by statejeounty, city b( other 
government entity or unit to accomplish the work specified in this solicitation and the contract j 

i I f 

Tran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursyantjto 
Section 11 - 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list.is available.at the 
following URL: http://nrocurement.sc.gov/PS/PS-irandi vestment. phtm(.'> Consistent with Section 1 l-57-310(B), the 
Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a subcontract, 
that person is on the then-current version of the Iran Divestment Act List 

Immigrant Workers: The “South Carolina Illegal Immigration and Reform Act" requires all employers to verify the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and authorized 
to work. Effective January 1, 2012, all South Carolina employers are required to enroll in the U.S. Department of 
Homeland Security’s E-Verify program and verify the status of new employees within'three business days, using 
E-Verify. Failure to use E-Verify to verify new hires will result in probation for the employe/ or jsuspension/revocation 
of the employer’s business licenses. 

I | 

SC IMMIGRATION LAW, S.C. Code § 8-14-40 Compliance: Design-Builder certifies that the Design-Builder will 
comply with the requirements of S.C. Code § 8-14-10 etseq. and agrees to provide to the Owner any documentation 
required to establish either: (a) the applicability of that chapter to the contractor, subcontractor, and sub-subcontractor, 
or (b) the compliance with this that chapter by the contractor and any subcontractor or sub-subcontractor. 


j 


., \ 
i i 

> I 

i 

j i 
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Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable at the option of the Owner. 


ARTICLE 16 SCOPE OF THE AGREEMENT 

§ 16.1 This Agreement is comprised of the following documents listed below: , > 

. 1 AIA Document A141 ™—2014, Standard Form of Agreement Between Owner and Design-Builder 

.2 AIA Document A141 ™-2014, Exhibit A, Design-Build Amendment, if executed 

.3 AIA Document A141™-2014, Exhibit B, Insurance and Bonds 

.4 Owner’s Requ est tor Proposals No. 1415-91 (with add enda) and Design-Builder’s Proposal to the same > 

as accepted by the OwnefHorry County Board of Education. j < _ 

.5_P osl-Occupancv Requirements stated in Owner’s Request for Proposals No. 1415-91. •*- { Formatted: AIA Body Text Indented 

S t 

This Agreement entered into as of the day and year first written above. j 


OWNER (Signature) 

John K. Gardner, Chief Financial Officer 
(Printed name and title) 


1 ( 1 

1 ! I 

I i 

DESIGN-BUILDER (Signature) 

((Robert Ferris, Authorized Member 

! 

1 

1 

(Printed name and title) 

I i 

j* 

i ; 


I 



f / 


i I’ 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Wednesday, November 18, 2015 10:53 PM 

Robbie Ferris 

Re: HCS contracts forms 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Thank you for your prompt reply to the positions taken by our client. I hope your comments will be useful information 
for moving to a resolution of these issues tomorrow. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
wwvy.childs-halljgan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

On Nov 18, 2015, at 9:47 PM, Robbie Ferris < RFerris@sfla.biz > wrote: 

Keith, 

My thoughts are outlined below in red. I have done my best but these requests cost money that we 
don't have in the job. 

Robbie 

From: Keith R. Powell [.mailto:kpowell@)childs-halligan.net] 

Sent: Wednesday, November 18, 2015 6:13 PM 

To: Robbie Ferris 

Subject: HCS contracts forms 

Importance: High 

Robbie - Following a lengthy discussion with the HCS, attached are the two main documents marked up 
again. Also attached is a PDF I just got containing information about two topics referenced in the drafts, 
which I wish had been provided months ago. 

You should carefully review these, especially highlighted areas. Three key issues: 

1. HCS wants to maintain the May 1 substantial completion date that is in the consciousness of the 
public and the board, unless and until the Board agrees to a change. I don't feel like this request 
is reasonable in addition the schedule is not totally within my control. Our subcontractors bid 
the work in accordance with the schedule we published. Our schedule was in accordance with 
the RFP. To accelerate the schedule our subs will have to work nights and weekends or 
supplement their staff, which is costly. 
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I assume this is would be very distasteful to the Board but after contracts are signed we would 
be willing to put together a cost to accelerate the projects and complete the work by May 1 st . 
Assembling a cost to accelerate and developing a new schedule would take tremendous effort 
and time so it would need to be done after contracts are executed. I know you had your reasons 
but I wish HCS had signed the permit applications when we had requested, this would have 
made your request to accelerate the project much easier to manage. I am so very sorry but the 
only way I know to accelerate the schedule. 

2. HCS also wants to be able to use the designs as prototypes for the future, another topic which I 
wish had been brought up sooner but one to which they attach obvious importance. They 
wanted to "own the plans" but I have tried to convert this to a license to use it as a prototype, 
recognizing the SC Architecture board's policy on the same requires re-sealing of re-used plans 
anyway, and also recognizing that there is no need for HCS to "own" the copyright to your work 
to the extent you may want to copy your own work elsewhere. Our company policy is that we 
do not grant ownership of drawings unless we are paid up front for those rights. We could quote 
you a fee for that however what we typically see is at the time of re-use we would negotiate a 
contract for the re-use of the plans. We typically charge re-use fee of approximately 6% for a 
high performance building. In addition, we would need to approve the contractor and key 
mechanical and electrical subcontractors. 

3. HCS does not want to pay for "proposal prep" although they are agreeing to being billed for the 
part of your work that is carrying forward into the end product, so you will see that noted. While 
HCS has no obligation to pay for proposal prep as we requested the AIA document allows for 
proposal prep work to be invoiced at contract signing because there is a recognition of the 
massive effort a design build proposal takes. If we must wait to submit for proposal prep and 
SD's with our first application for payment we cannot object however I would humbly request 
that if HCS has the ability to pay us for proposal prep, SDs and preconstruction in accordance 
with the standard AIA contract that HCS allow us to invoice when the contract is signed. If you 
allow us to invoice at contract signing and if HCS can commit to us receiving payment within two 
weeks of the contract signing you can simply add $5000.00 per job to the owner contingency. 
This is approximately equal to the interest we would pay our bank if we borrowed the money on 
our line and if we had to wait for payment in accordance with the normal payment cycle in the 
contract. 

i realize we will need to discuss these issues tomorrow, which is why planning to sign something at 3 pm 
probably wouldn't work given that I have to make 5 sets to cover all the projects, and can't do that until 
terms are settled. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.chllds-halllgan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If 
you have received this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you 
receive this message in error, please notify us by telephone as listed above immediately. 


From: Ara Heinz [mailto:AHeinz 0)horrycountyschools .net] 
Sent: Wednesday, November 18, 2015 5:58 PM 
To: Keith R. Powell; John Gardner; Mark Wolfe 
Subject: HCS Standard Construction Contract Language 

All, 
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Attached are the main parts of Exhibits E & F of our standard construction contract. For items in §6.3.7 
in the AIA Document A141, refer to Exhibit E. For items in §9.3.1 and §9.4.1 of AIA Document A141 as 
well as §A. 1.5.1.3 of AIA Document A141 Exhibit A, please refer to Exhibit F. This is our standard 
language, and I think it would be best if all parties could agree to keep the same language. 

Let me know what you think. 

Regards, 

A ray 


Ara Heinz | Procurement Services | ®rP: 843/483-6930 
Horry County Schools | 335 Four Mile Rd. | Conway, SC 29S26 
Website; Procurement.horrvcountvschools.net 



t<tr«Y Co.oty 
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Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Thursday, November 19, 2015 12:30 PM 

To: 

Robbie Ferris (RFerris@sfla.biz) 

Subject: 

FW: HCS contracts forms 

Importance: 

High 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Getting down to home stretch I hope: 

1. The staff does not believe it has authority to extend beyond the May 1 st date. It is clear to me that I'm not going 
to be able to do anything about that in the absence of a board action. However, FFEP has a monthly report 
directly to the Board, so certainly you will have many opportunities to explain the reasonableness and basis of 
the proposed durations to the Board and seek the necessary extensions - so much was made of this in the 
informal statements and press, though, that it may not be in anyone's interest to breach the May 1 date while 
so much public attention is focused on this. When the SMS site is pinned down, for example, might be a time to 
address it. 

2. Mark has a simpler outline of the prototype issue. As far as I can tell this is the main clause to bear down upon 
today and tomorrow. 

3. I can't make any progress on the proposal costs reimbursement. 

4. I can't make any progress on the retainage issue. 

5. Everyone is relieved there has been no protest. 

I think we ought to plan to do this execution meeting on Monday. I would like to get all the terms settled by 
mid-day tomorrow and then be able to create and circulate the final sets of all 5 projects on Friday afternoon. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.ohilds-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 
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Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Thursday, November 19, 2015 10:36 AM 

To: 

Robbie Ferris 

Cc: 

Aaron Thomas (athomas@metconus.com); William F. Halligan 

Subject: 

RE: HCS contracts forms 

Attachments: 

Sealing and Direct Supervision Policy.pdf 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Robbie -1 may be interrupted as I work right now, so I'll call you back when I know I can stay online. 

For #2,1 think some middle ground can be reached. The HCS noted that they wished to engage in this program with a 
common "conceptual" design, and keep using that concept. That common design has now evolved into the FFEP design 
instead of the one adopted last year by the board - and FFEP has spent a lot of time explaining why this is the evolution 
or correction of the published HCS design into what you are about to build. HCS essentially wants to be able to consider 
your expression of the requirements as the new "conceptual" design for future projects. Under the SC Architecture 
"sealing & direct supervision policy" (attached) the HCS would have little use for anything beyond the conceptual and 
SD work, since any architect would have to invest the time to do personal supervision of the design for any future 
project. Under the SC policy, they could not just "re-use" your CD set. Thus, to try to satisfy everybody, could we look 
at a license to use your proposed design as submitted in the RFP response, including your programming consultant's 
"updating" or "fixing" of the HCS prototype, but not necessarily the DD and CD documents that you prepare for these 5 
specific iterations of that concept? Take another look at the actual language of the contract draft I sent and see if this 
accomplishes this middle ground. The SC Architecture board used to have a freestanding "prototypical design policy" 
but I guess it has morphed into the "sealing and direct supervision policy." We can mention this policy in the contract if 
needed, but this is what I had in mind trying to hit a middle ground with my suggested language. 

On #1 (schedule) -1 have no news yet and solving this is my priority today. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message In error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris [mailto:RFerris@sfla.biz] 
Sent: Wednesday, November 18, 2015 9:48 PM 
To: Keith R. Powell 

Cc: Aaron Thomas (athomas@metconus.com) 
Subject: RE: HCS contracts forms 

Keith, 
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My thoughts are outlined below in red, I have done my best but these requests cost money that we don't have in the 
job. 

Robbie 

From: Keith R. Powell rmailto:kpowell@childs-halliaan.net 1 
Sent: Wednesday, November 18, 2015 6:13 PM 
To: Robbie Ferris 
Subject: FICS contracts forms 

Importance: High 

Robbie - Following a lengthy discussion with the HCS, attached are the two main documents marked up again. Also 
attached is a PDF I just got containing information about two topics referenced in the drafts, which I wish had been 
provided months ago. 

You should carefully review these, especially highlighted areas. Three key issues: 

1. FICS wants to maintain the May 1 substantial completion date that is in the consciousness of the public and the 
board, unless and until the Board agrees to a change. I don't feel like this request is reasonable in addition the 
schedule is not totally within my control. Our subcontractors bid the work in accordance with the schedule we 
published. Our schedule was in accordance with the RFP. To accelerate the schedule our subs will have to work 
nights and weekends or supplement their staff, which is costly. 

I assume this is would be very distasteful to the Board but after contracts are signed we would be willing to put 
together a cost to accelerate the projects and complete the work by May 1 st . Assembling a cost to accelerate 
and developing a new schedule would take tremendous effort and time so it would need to be done after 
contracts are executed. I know you had your reasons but I wish HCS had signed the permit applications when we 
had requested, this would have made your request to accelerate the project much easier to manage. I am so 
very sorry but the only way I know to accelerate the schedule. 

2. HCS also wants to be able to use the designs as prototypes for the future, another topic which I wish had been 
brought up sooner but one to which they attach obvious importance. They wanted to "own the plans" but I 
have tried to convert this to a license to use it as a prototype, recognizing the SC Architecture board's policy on 
the same requires re-sealing of re-used plans anyway, and also recognizing that there is no need for HCS to 
"own" the copyright to your work to the extent you may want to copy your own work elsewhere. Our company 
policy is that we do not grant ownership of drawings unless we are paid up front for those rights. We could 
quote you a fee for that however what we typically see is at the time of re-use we would negotiate a contract 
for the re-use of the plans. We typically charge re-use fee of approximately 6% for a high performance building. 
In addition, we would need to approve the contractor and key mechanical and electrical subcontractors. 

3. HCS does not want to pay for "proposal prep" although they are agreeing to being billed for the part of your 
work that is carrying forward into the end product, so you will see that noted. While HCS has no obligation to 
pay for proposal prep as we requested the AIA document allows for proposal prep work to be invoiced at 
contract signing because there is a recognition of the massive effort a design build proposal takes. If we must 
wait to submit for proposal prep and SD's with our first application for payment we cannot object however I 
would humbly request that if HCS has the ability to pay us for proposal prep, SDs and preconstruction in 
accordance with the standard AIA contract that HCS allow us to invoice when the contract is signed. If you allow 
us to invoice at contract signing and if HCS can commit to us receiving payment within two weeks of the contract 
signing you can simply add $5000.00 per job to the owner contingency. This is approximately equal to the 
interest we would pay our bank if we borrowed the money on our line and if we had to wait for payment in 
accordance with the normal payment cycle in the contract. 

I realize we will need to discuss these issues tomorrow, which is why planning to sign something at 3 pm probably 
wouldn't work given that I have to make 5 sets to cover all the projects, and can't do that until terms are settled. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halllgan.com 
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(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in eiror, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


REDACTED 
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SEALING AND DIRECT SUPERVISION POLICY 

Pertinent Sections of the Law and Regulations 

Section 40-3-280. Seals 

(A) Every architect andfirm practicing in this State shall have a seal, the impression of which 
shall contain the name, the place of business, and the words "Registered Architect, State of South 
Carolina" with which they shall stamp all drawings, prints, and specifications for use in their 
profession. 

(B) The seal of the individual architect in responsible charge, as well as the seal of the firm, must 
appear on each print of the drawings and the index sheet, or sheets, of each set of specifications 
offered to secure a building permit and one record set for use on the construction site. The 
required seal identification may be a rubber stamp impression placed on original drawings and 
specification copy. The architect in responsible charge shall affix his signature over his seal. An 
electronic seal and signature may be used in lieu of an original seal and signature by applicable 
policy or regulation. 

Section 40-3-320. Building officials required to have sealed plans. 

The building official or other authority charged with the responsibility of issuing building or 
other similar permits of any county, municipality, or other subdivision, before issuing the permit, 
must be in possession of a sealed set ofplans and specifications for which the seal of a registered 
architect is required and to verify that the architect who sealed the architectural plans and 
specifications is an architect registered in South Carolina. 

Regulation 11-11 Seals 

A. The seal and signature of the architect in responsible charge and the architectural firm's seal 
shall appear on all architectural documents to be filed for public record and shall be construed 
to obligate the architect and the firm. A firm seal alone is insufficient; documents shall be signed 
and sealed by the responsible architect. Record documents used for obtaining building permits 
shall be so signed. The signing and sealing of the index sheet(s) or the title page of specifications 
shall be considered adequate. 

B. An architect shall not affix, or permit to be affixed, the architect's seal or name to any plans, 
specifications, drawings, or other related documents which were not prepared by the architect or 
under the architect's direct responsible charge. Architects shall not use their seal or perform any 
other service as an architect unless holding at the time a current Certificate of Registration. 

C. Description of Registrant's Seal. The seal shall be circular in shape and 1 3/4 inches in 
diameter. Concentric with the outside of the seal there shall be a circle 1 3/16 inches in 
diameter; in the annular space between the circle and the outside of the seal shall be the words 
"State, of South Carolina" at the top and "Registered Architect" at the bottom. The name of only 
one (1) architect, business location, and registration number shall be placed within the inner 
circle. 
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D. Description of Firm Seals. The seal shall be circular in shape and 1 3/4 inches in diameter. 

Concentric with the outside of the seal there shall be a circle 1 3/16 inches in diameter; in the 
annular space between the circle and the outside of the seal shall be the words "State of South 
Carolina" at the top and "RegisteredArchitects" at the bottom. The name, business location, and 
license number of the firm shall be placed within the inner circle. 


(INDIVIDUAL) (FIRM) 

E. An electronic seal and signature are permitted to be used in lieu of an original seal and 
signature when the following criteria, and all other requirements of this section, are met: 

(1) It is a unique identification of the professional; 

(2) It is verifiable; 

(3) It is under the professional's direct and sole control; 

(4) It is linked to a document in such a manner that changes are readily determined and 
visually displayed if any data contained in the document file was changed subsequent to the 
electronic seal and signature having been affixed to the document, and 

(5) Changes to the document after affixing the electronic seal and signature shall cause the 
electronic seal and signature to be removed or altered in such a way as to invalidate the 
electronic seal and signature; 

(6) In addition, once the electronic seal and signature are applied to the document, the 
document shall be available in a view only format if the document is to be electronically 
transmitted; 

(7) The graphic image of the electronic seal and signature shall be readily available and 
produced in a manner acceptable to the board. It shall contain the same words and shall have 
substantially the same graphic appearance and size as required above when the image of the 
electronically transmitted document is viewed at the same time as the document in its original 
form. 

(8) The graphic display of the seal shall be in compliance with state law. 

11-12 D. Professional Conduct. 

(I) An architect or firm shall not sign or seal drawings, specifications, reports, or other 
professional work for which the architect or firm does not have direct professional knowledge 
and direct supervisory control; provided, however, that in the case ofportions of such 
professional work prepared by the architect's, or firm's consultants, registered under this or 
another professional registration law of this jurisdiction, the architect or firm may sign or seal 
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that portion of the professional work if the architect or firm has reviewed such portion, has 
coordinated its preparation, and intends to be responsible for its adequacy. 

Commentary 

When sealing plans for projects in South Carolina, the individual architect must seal only those 
plans he/she prepared or which were prepared under his/her direct supervision. Additionally, the 
firm's, seal must appear on all architectural documents. Rubber stamps, embossing seals or 
electronically produced seals are permissible. 

Architects shall not seal drawings and/or specifications that are not prepared under their direct 
supervision and review. Examples of drawings and/or specifications are those prepared by 
suppliers, vendors, subcontractors, or others when bound as part of bid or contract documents, 
including but not limited to the following: 

• food service 

• acoustical systems 

• auditorium or stadium seating 

• science equipment 

• stage performance equipment 

• wiring schematics 

• control diagrams 

• fire/smoke seals 

Drawings and/or specifications not prepared under the direct supervision of the architect may be 
included as a part of the bid or contract documents provided that the following conditions are 
adhered to: 


• Documents shall bear originators’ firm name, address, date, and title block. 

• Technical system designs which require the seal of a South Carolina registered 
engineer shall bear such seals. 

• All documents shall be listed in the project Drawing Index and/or Table of Contents 
under a heading or subscript clearly indicating that they were not prepared under the 
supervision of the ‘design professional in responsible charge’. 

A minimum two sets of project plans must be sealed and signed. Additional sets may be sealed at 
the architect's discretion or for other purposes, but only two sets are required by South Carolina 
law to be sealed: 

• one set offered to secure a building permit; 

• one set for use at the construction site. 
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Frequently Asked Questions 

1. A young man who will graduate from architecture school next year has begun taking on 
small projects and recently approached me about sealing plans he prepared for a small day care 
facility, (or any building type that requires a Seal). I reviewed them thoroughly and they are 
acceptable. May I seal the drawings? 

A. No. The drawings were not prepared under your direct supervision as a licensed 
architect. 

2. A young man who will graduate from architecture school next year works in my office 
during the summer, under my direct supervision, on small projects. I review the work. Is it ok to 
seal them although I didn’t actually do the drawings? 

A. Yes. You may seal the drawings since the drawings were prepared under your direct 
supervision. 

3. With the technology available today, is remote supervision acceptable? We email files 
between offices of our firm for review, editing and consolidation. Is that considered “direct 
supervision”? 

A. Yes. 

4. One of the partners in the firm for which I work leaves his rubber seal in his desk 
accessible to office staff, and his computer seal can be downloaded by others. He does a lot of 
client development and is often out of the office. Is it ok for employees to affix his seal to a set 
of plans? What if he sends an email giving permission? 

A. For his seal to be on the plans, he must have reviewed the work, approved the 
documents, and released them to be submitted to permitting authorities. Be cautious with your 
seal—when you seal drawings, or authorize others to seal drawings on your behalf, you are 
attributing your name as legally responsible for the project. 

5. I know for a fact that another architect is plan-stamping the work of a local designer, I 
confronted him about it, and he said the plans are well done and meet code. He is just helping 
the young man make a living. Should I file a complaint? Is so, will I be required to sign it and 
to provide evidence to the board investigator? 

A. Yes, you should file a complaint, or seek to file a complaint through a professional 

organization. You will likely be asked for a certain amount of information in order for the 
organization to ascertain the validity of the complaint. 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 

Thursday, November 19, 2015 12:54 PM 
Keith R. Powell 

Aaron Thomas (athomas@metconus.com); mrichter@taloving.com 
RE: HCS contracts forms 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith, 

Ok, I suggest we bring the schedule issue to the board Monday night and we sign the contracts after the board meeting. 

Hopefully the board will agree to pushing the schedule out. I honestly can't imagine them not agreeing that since we 

have been delayed we should push the end date out. 

From: Keith R. Powell [mailto:kp owell@childs-halliqan.netl 

Sent: Thursday, November 19, 2015 12:30 PM 

To: Robbie Ferris 

Subject: FW: HCS contracts forms 

Importance: High 

Getting down to home stretch I hope: 

1. The staff does not believe it has authority to extend beyond the May 1 st date. It is clear to me that I'm not going 
to be able to do anything about that in the absence of a board action. However, FFEP has a monthly report 
directly to the Board, so certainly you will have many opportunities to explain the reasonableness and basis of 
the proposed durations to the Board and seek the necessary extensions - so much was made of this in the 
informal statements and press, though, that it may not be in anyone's interest to breach the May 1 date while 
so much public attention is focused on this. When the SMS site is pinned down, for example, might be a time to 
address it. 

2. Mark has a simpler outline of the prototype issue. As far as I can tell this is the main clause to bear down upon 
today and tomorrow. 

3. I can't make any progress on the proposal costs reimbursement. 

4. I can't make any progress on the retainage issue. 

5. Everyone is relieved there has been no protest. 

I think we ought to plan to do this execution meeting on Monday. I would like to get all the terms settled by 
mid-day tomorrow and then be able to create and circulate the final sets of all 5 projects on Friday afternoon. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 
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NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


REDACTED 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 

Thursday, November 19, 2015 1:03 PM 
Keith R. Powell 

Aaron Thomas (athomas@metconus.com); William F. Halligan 
RE: HCS contracts forms 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Ok, I am reviewing this again, Thanks for the explaination... 

From: Keith R. Powell [mailto:kpowell@childs-halligan.net] 

Sent: Thursday, November 19, 2015 10:36 AM 
To: Robbie Ferris 

Cc: Aaron Thomas (athomas@metconus.com); William F. Halligan 
Subject: RE; HCS contracts forms 

Robbie - I may be interrupted as I work right now, so I'll call you back when I know I can stay online. 

For #2,1 think some middle ground can be reached. The HCS noted that they wished to engage in this program with a 
common "conceptual" design, and keep using that concept. That common design has now evolved into the FFEP design 
instead of the one adopted last year by the board - and FFEP has spent a lot of time explaining why this is the evolution 
or correction of the published HCS design into what you are about to build. HCS essentially wants to be able to consider 
your expression of the requirements as the new "conceptual" design for future projects. Under the SC Architecture 
"sealing & direct supervision policy" (attached) the HCS would have little use for anything beyond the conceptual and 
SD work, since any architect would have to invest the time to do personal supervision of the design for any future 
project. Under the SC policy, they could not just "re-use" your CD set. Thus, to try to satisfy everybody, could we look 
at a license to use your proposed design as submitted in the RFP response, including your programming consultant's 
"updating" or "fixing" of the HCS prototype, but not necessarily the DD and CD documents that you prepare for these 5 
specific iterations of that concept? Take another look at the actual language of the contract draft I sent and see if this 
accomplishes this middle ground. The SC Architecture board used to have a freestanding "prototypical design policy" 
but I guess it has morphed into the "sealing and direct supervision policy." We can mention this policy in the contract if 
needed, but this is what I had in mind trying to hit a middle ground with my suggested language. 

On #1 (schedule) -1 have no news yet and solving this is my priority today. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
( 803 ) 254-4035 


NOTICE: This e-mail may contain Information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail In error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 
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From: Robbie Ferris f ma ilto: RFerris@sfla. biz] 

Sent: Wednesday, November 18, 2015 9:48 PM 
To: Keith R. Powell 

Cc: Aaron Thomas ( athomas@metconus.com ) 

Subject: RE: HCS contracts forms 

Keith, 

My thoughts are outlined below in red. I have done my best but these requests cost money that we don't have in the 
job. 

Robbie 

From: Keith R. Powell [mailto:kpowell@childs-halliqan. netl 

Sent: Wednesday, November 18, 2015 6:13 PM 

To: Robbie Ferris 

Subject: HCS contracts forms 

Importance: High 

Robbie - Following a lengthy discussion with the HCS, attached are the two main documents marked up again. Also 
attached is a PDF I just got containing information about two topics referenced in the drafts, which I wish had been 
provided months ago. 

You should carefully review these, especially highlighted areas. Three key issues: 

1. HCS wants to maintain the May 1 substantial completion date that is in the consciousness of the public and the 
board, unless and until the Board agrees to a change. I don't feel like this request is reasonable in addition the 
schedule is not totally within my control. Our subcontractors bid the work in accordance with the schedule we 
published. Our schedule was in accordance with the RFP. To accelerate the schedule our subs will have to work 
nights and weekends or supplement their staff, which is costly. 

I assume this is would be very distasteful to the Board but after contracts are signed we would be willing to put 
together a cost to accelerate the projects and complete the work by May l 5t . Assembling a cost to accelerate 
and developing a new schedule would take tremendous effort and time so it would need to be done after 
contracts are executed. I know you had your reasons but I wish HCS had signed the permit applications when we 
had requested, this would have made your request to accelerate the project much easier to manage. I am so 
very sorry but the only way I know to accelerate the schedule. 

2. HCS also wants to be able to use the designs as prototypes for the future, another topic which I wish had been 
brought up sooner but one to which they attach obvious importance. They wanted to "own the plans" but I 
have tried to convert this to a license to use it as a prototype, recognizing the SC Architecture board's policy on 
the same requires re-sealing of re-used plans anyway, and also recognizing that there is no need for HCS to 
"own" the copyright to your work to the extent you may want to copy your own work elsewhere. Our company 
policy is that we do not grant ownership of drawings unless we are paid up front for those rights, We could 
quote you a fee for that however what we typically see is at the time of re-use we would negotiate a contract 
for the re-use of the plans. We typically charge re-use fee of approximately 6% for a high performance building. 
In addition, we would need to approve the contractor and key mechanical and electrical subcontractors. 

3. HCS does not want to pay for "proposal prep" although they are agreeing to being billed for the part of your 
work that is carrying forward into the end product, so you will see that noted. While HCS has no obligation to 
pay for proposal prep as we requested the AIA document allows for proposal prep work to be invoiced at 
contract signing because there is a recognition of the massive effort a design build proposal takes. If we must 
wait to submit for proposal prep and SD's with our first application for payment we cannot object however I 
would humbly request that if HCS has the ability to pay us for proposal prep, SDs and preconstruction in 
accordance with the standard AIA contract that HCS allow us to invoice when the contract is signed. If you allow 
us to invoice at contract signing and if HCS can commit to us receiving payment within two weeks of the contract 
signing you can simply add $5000.00 per job to the owner contingency. This is approximately equal to the 
interest we would pay our bank if we borrowed the money on our line and if we had to wait for payment in 
accordance with the normal payment cycle in the contract. 
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I realize we will need to discuss these issues tomorrow, which is why planning to sign something at 3 pm probably 
wouldn't work given that I have to make 5 sets to cover all the projects, and can't do that until terms are settled. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halllgan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not .constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


REDACTED 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Thursday, November 19, 2015 4:24 PM 
Keith R. Powell 
RE: HCS contracts forms 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Flere is where I think we are, call me anytime to discuss if you have questions: 

1. On the schedule I have talked with our subs and they can't accelerate the schedule with an increase in cost. I 
wish this answer were different so I guess we will have to go get the board to address the issue. 

2. We consider the following a very big concession. We will grant HCS use of the drawings as you outlined in 12.3 
but I prefer to strike "to the extent permitted by law" in the second to last line. My logic is that if they use my 
drawings and I am sued at the very least they should guarantee that they will pay my cost of defense and time 
associated with such defense. Also, in 12.3.1- in the first line change "shall" to "will endeavor to". I don't even 
know who all of the designers are at this point plus I can't guarantee that they will agree. I will work very hard to 
get this done. 

In addition, in exchange for this right to use the drawings we would ask the following three things be added to 
the contract. 

a. We be paid for our up front work as previously discussed within 2 weeks of signing the contract. 

b. We be given the right to approve the owners selection of and scope for the commissioning agent. The 
owner will not hire the commissioning agent without our approval. 

3. If the owner is interested we have found that we can buy a $15,000,000 professional liability insurance policy 
with an 8 year tail that covers all known designers at the time we bind the policy. That policy will cost us about 
$1,300,000.00 but if the owner is willing to limit our liability to the limits of our professional liability insurance 
we will spend the extra money on that policy. This would be a great benefit because the owner would have 
significantly more coverage (7 times) more than they would otherwise have. Plus it protects the owner over the 
8 years. It costs us more money but I think it would protect us all. 

4. Typos: 

a. 2.1.1- the design builder is repeated 

b. 9.8.3- review the.i think you left the word work out? 

c. Were fine with exhibit e and f that you sent over. We would ask that you consider the following. Under 
section 5.7 Key Personnel, Contractors and Suppliers: If the Owner has objection to personnel, 
Contractors, or suppliers and require that another personnel, Contractor, or supplier be used, they 
should pay for the difference in price. 

From: Keith R. Powell [mailto:kpowell@childs-halligan.net] 

Sent: Thursday, November 19, 2015 12:30 PM 

To: Robbie Ferris 

Subject: FW: HCS contracts forms 

Importance: High 

Getting down to home stretch I hope: 

1. The staff does not believe it has authority to extend beyond the May 1 st date. It is clear to me that I'm not going 
to be able to do anything about that in the absence of a board action. However, FFEP has a monthly report 
directly to the Board, so certainly you will have many opportunities to explain the reasonableness and basis of 
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the proposed durations to the Board and seek the necessary extensions-so much was made of this in the 
informal statements and press, though, that it may not be in anyone's interest to breach the May 1 date while 
so much public attention is focused on this. When the SMS site is pinned down, for example, might be a time to 
address it. 

2. Mark has a simpler outline of the prototype issue. As far as I can tell this is the main clause to bear down upon 
today and tomorrow, 

3. I can't make any progress on the proposal costs reimbursement. 

4. I can't make any progress on the retainage issue. 

5. Everyone is relieved there has been no protest. 

I think we ought to plan to do this execution meeting on Monday. I would like to get all the terms settled by 
mid-day tomorrow and then be able to create and circulate the final sets of all 5 projects on Friday afternoon. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
( 803 ) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


REDACTED 
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All e-mail correspondence to and from this address may be subject to public disclosure under the South Carolina Freedom of Information Act (FOIA). This correspondence is intended exclusively for the 
individual or entity to which it is addressed and may contain information lhai is proprietary, privileged, confidential or otherwise legally exempt from disclosure If you are not the named addressee, you are 
not authorized lo read, print, retain, copy or disseminate this message or any part of it. If you received this correspondence in error please inform the sender immediately and delete the email and any 
attachments. (qw©1) 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Thursday, November 19, 2015 4:25 PM 

Robbie Ferris 

RE: HCS contracts forms 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Thanks - will get back to you. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris [mailto:RFerris@sfla.biz] 

Sent: Thursday, November 19, 2015 4:24 PM 

To: Keith R. Powell 

Subject: RE: HCS contracts forms 

Here is where I think we are, call me anytime to discuss if you have questions: 

1. On the schedule I have talked with our subs and they can't accelerate the schedule with an increase in cost. I 
wish this answer were different so I guess we will have to go get the board to address the issue. 

2. We consider the following a very big concession. We will grant HCS use of the drawings as you outlined in 12.3 
but I prefer to strike "to the extent permitted by law" in the second to last line. My logic is that if they use my 
drawings and I am sued at the very least they should guarantee that they will pay my cost of defense and time 
associated with such defense. Also, in 12.3.1- in the first line change "shall" to "will endeavor to". I don't even 
know who all of the designers are at this point plus I can't guarantee that they will agree. I will work very hard to 
get this done. 

In addition, in exchange for this right to use the drawings we would ask the following three things be added to 
the contract. 

a. We be paid for our up front work as previously discussed within 2 weeks of signing the contract. 

b. We be given the right to approve the owners selection of and scope for the commissioning agent. The 
owner will not hire the commissioning agent without our approval. 

3. If the owner is interested we have found that we can buy a $15,000,000 professional liability insurance policy 
with an 8 year.tail that covers all known designers at the time we bind the policy. That policy will cost us about 
$1,300,000.00 but if the owner is willing to limit our liability to the limits of our professional liability insurance 
we will spend the extra money on that policy. This would be a great benefit because the owner would have 
significantly more coverage (7 times) more than they would otherwise have. Plus it protects the owner over the 
8 years. It costs us more money but I think it would protect us all. 

4. Typos: 

a. 2.1.1- the design builder is repeated 

b. 9.8.3- review the.i think you left the word work out? 
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c. Were fine with exhibit e and f that you sent over. We would ask that you consider the following. Under 
section 5.7 Key Personnel, Contractors and Suppliers: If the Owner has objection to personnel, 
Contractors, or suppliers and require that another personnel, Contractor, or supplier be used, they 
should pay for the difference in price. 

From: Keith R. Powell [maiIto:kpowel Kac hilds-halliqan.net] 

Sent: Thursday, November 19, 2015 12:30 PM 
To: Robbie Ferris 

Subject: FW: HCS contracts forms 

Importance: High 

Getting down to home stretch I hope: 

1. The staff does not believe it has authority to extend beyond the May 1 st date. It is clear to me that I'm not going 
to be able to do anything about that in the absence of a board action. However, FFEP has a monthly report 
directly to the Board, so certainly you will have many opportunities to explain the reasonableness and basis of 
the proposed durations to the Board and seek the necessary extensions - so much was made of this in the 
informal statements and press, though, that it may not be in anyone's interest to breach the May 1 date while 
so much public attention is focused on this. When the SMS site is pinned down, for example, might be a time to 
address it. 

2. Mark has a simpler outline of the prototype issue. As far as I can tell this is the main clause to bear down upon 
today and tomorrow. 

3. I can't make any progress on the proposal costs reimbursement. 

4. I can't make any progress on the retainage issue. 

5. Everyone is relieved there has been no protest. 

I think we ought to plan to do this execution meeting on Monday, I would like to get all the terms settled by 
mid-day tomorrow and then be able to create and circulate the final sets of all 5 projects on Friday afternoon. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disdosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 
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